Appeal No. 1836 - John A. CLOUTIER v. US - 26 March, 1971.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT z-489206-D3 AND ALL
OTHER SEAMAN S DOCUNMENTS
| ssued to: John A. CLQUTI ER

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1836
John A CLQUTI ER

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 31 October 1969, an Exam ner of the United
States Coast CGuard at Baltinore, Maryland, suspended Appellant's
seaman's docunents for twelve nonths upon finding himguilty of
m sconduct. The specifications found proved allege that while
serving as a fireman/watertender on board SS GREEN BAY under
authority of the docunent above captioned, Appellant:

(1) on 20 Septenber 1969, at Saigon, RVN, failed to perform
his duties from 0000 to 0800;

(2) on 21 Septenber 1969, at Saigon, RVN, failed to perform
his duties from 0000-0800;

(3) on 22 Septenber 1969, at Saigon, RVN, failed to perform
his duties from 0000 to 0800;
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(4) on 23 Septenber 1969, at Saigon, RVN, failed to perform
his duties from 0000 to 0400;

(5 on 23 Septenber 1969, at Saigon, RVN, failed to perform
his duties from 1200-1600;

(6) on 23 Septenber 1969, failed to join the vessel at
Sai gon, RVN;, and

(7) on 24, 25, and 26 Septenber 1969, failed to perform
duties while the vessel was at sea.

At the hearing, Appellant did not appear. The Exam ner
entered a plea of not guilty to the charge and each specification.

The I nvestigating Oficer introduced in evidence voyage
records of GREEN BAY.

There was no def ense.

At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and specifications
had been proved. The Exam ner then entered an order suspending
all docunents issued to Appellant for a period of twelve nonths.

The entire decision was served on 28 Novenber 1969. Appeal
was tinely filed on 22 Decenber 1969, and perfected on 19 February
1970.

FI NDI NGS OF FACT

On all dates in question, Appellant was serving as a
fireman/ wat ertender on board SS GREEN BAY and acti ng under
authority of his docunment while the ship was in the port of Saigon,
RVN. Appellant failed to performduties and failed to join the
vessel as alleged in all the specifications found proved, except
t he seventh.

BASES OF APPEAL
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Thi s appeal has been taken fromthe order inposed by the
Examner. It is urged contended that:

(1) The decision is contrary to the weight of the evidence;
and

(2) The "punishnent"” is excessive. |In support of his point,
Appel | ant states that his pension m ght be jeopardized if
hi s docunent is suspended for a year.

APPEARANCE: Zwerling & Zwerling, New York, N Y., by Sidney
Zwer |l ing, Esq.

OPI NI ON

In a letter perfecting Appellant's appeal it is acknow edged
that "H s conduct cannot be condoned..." | take this to be a
wi t hdrawal of the assertion, of |ittle or no inportance, as nakedly
stated, that the decision is "contrary to the weight of the
evi dence, " and no further conmment on that matter is needed.

| do not accept Appellant's characterization of the suspension
ordered as a "punishnent,"” but | do review the record to determ ne
whet her the renedi al order of the Exam ner is excessive.
Appel lant's prior record is as foll ows:

(1) 18 Septenber 1957, New York, failure to perform because
of intoxication and possession of intoxicants aboard
FLYI NG EAGLE, two nont hs on ni ne nont hs' probation;

(2) 22 Cctober 1958, New York, adnonished for failure to join
FLYI NG HAVK;

(3) 14 March 1960, London, Engl and, adnonished for failure to
j oin AVERI CAN M LLER;

file:////hgsms-lawdb/users/K nowl edgeM anagement...%20R%201680%20-%201979/1836%20-%20CL OUTIER.htm (3 of 6) [02/10/2011 10:27:10 AM]



Appeal No. 1836 - John A. CLOUTIER v. US - 26 March, 1971.

(4) 26 March 1963, New York, failure to perform because of
| nt oxi cati on and possessi on of intoxicants aboard ROBIN
MOABRAY, one nonth suspension plus two nonths on nine
nont hs' probati on;

(5) 13 Decenber 1966, New Ol eans, warned for two failure to
perform duties aboard LESLI E LYKES;

(6) 25 July 1967, Jacksonville, failure to perform because of
| nt oxi cati on, possession of intoxicants, and unauthorized
absence, GREEN LAKE, six nonths plus six nonths on
ei ght een nont hs' probati on;

(7) 19 August 1967, New York, failure to perform because of
| nt oxi cati on, MAGNOLI A STATE, six nonths on ei ghteen
nont hs' probati on;

(8 10 March 1969, Portland, Ore., warned for failures to
perform aboard ABI QUA.

There is no need to inquire into reasons why Appellant was for
a tinme sinmultaneously on probation because of two different orders
or how he escaped with no nore than a warning on 10 March 1969. It
I s enough to note that Appellant was lucky. It nust also be noted
that the instant case marks Appellant's fifth m sconduct action
under R S. 4450 in less than four years. Since an order of
revocati on woul d have been supportabl e the suspension order by the
Exami ner in this case can be considered |enient.

There is one point not raised by Appellant which | think
deserves comment. It was found that Appellant failed to join GREEN
BAY on 23 Septenber 1969 at Saigon. The Exam ner found, and the
record supports this, that Appellant rejoined the vessel at Manila
on 26 Septenber 19609.

| f Appell ant had never rejoined the vessel, it would be
unt hi nkable to find proved charges that he had failed to perform
duti es aboard the vessel each and every day fromthe date of his
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failure to join to the end of the voyage. Simlarly, failure to
performduties fromthe date of a proved failure to join is not a
separate act of m sconduct fromthe date of failure to join to the
date of rejoining when the seaman is fortunate enough to rejoin and
the master is willing to accept him It was there fore inproper to
find proved the seventh specification which alleged that Appell ant
had failed to performduties aboard the vessel on 24, and 26

Sept enber 1969 at sea when Appell ant was not aboard the vessel
because of his failure to join.

CONCLUSI ON

| conclude that the seventh specification found proved in this
case nmust be dism ssed, but this conclusion in no way affects ny
opinion as to the propriety of the Exam ner's order since the
remai ni ng acts of msconduct, in |ight of Appellant's record, anply
justify the order.

ORDER

The findings of the Examner in this case with respect to the
seventh specification found proved are SET ASIDE, and the
specification is DISM SSED. The order of the Exam ner, entered at
Baltinore, Md., on 31 October 1969, is AFFI RVED.

C. R BENDER
Vice Admral, United States Coast CGuard
Conmandant

Signed at Washington, D. C., this 26th day of March 1971.

| NDEX

O der of Exam ner
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Leni ent
Prior record consi dered

Failure to performduties
Not a separate offense fromdate of ft]

*rx*xx END OF DECI SION NO. 1836  *****
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