Appea No. 1833 - Freddie ROSARIO v. US - 24 February, 1971.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-1087530
AND ALL OTHER SEAMAN S DOCUNMENTS
| ssued to: Freddi e ROSARI O

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1833
Fr eddi e ROCSARI O

Thi s appeal has been taken in accordance with Title 46 United
States Code 239b and Title 46 Code of Federal Regul ations 137.30-1.

By order dated 3 January 1970, an Exam ner of the United
States Coast CGuard at New York, N. Y., revoked Appellant's seaman's
docunents upon finding himguilty of use of narcotics. The
speci fications found proved allege that Appellant on or about 16
July 1969 and 2 June 1968 was wongfully the user of a narcotic
drug, to wt, heroin.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The I nvestigating Oficer introduced in evidence voyage
records of SS | NDEPENDENCE and SS ARGENTI NA, the testinony of a
mal e nurse from | NDEPENDENCE, and the testinony of two ship's
surgeons, one from | NDEPENDENCE and one from ARGENTI NA.

I n def ense, Appellant offered no evidence.
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At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and specifications
had been proved. The Exam ner then entered an order revoking all
docunents issued to Appell ant.

The entire decision was served on 12 January 1970. Appeal was
tinmely filed on 3 February 1970 and perfected on 2 June 1970.

FI NDI NGS OF FACT

From 1 June through 24 June 1968, Appellant was serving as a
wai t er aboard SS | NDEPENDENCE. From about 6 June 1968 to about 23
June 1968 Appellant was treated aboard the vessel for synptons of
narcotic wthdrawal. Appellant's armdisplayed evidence of needle
punct ure.

From 18 through 21 July 1969, Appellant was treated for
narcotic wthdrawal synptons aboard SS ARGENTI NA. Appel | ant
admtted that he had his last injection of heroin on 16 July 1969,
and that he went to sea to deprive hinself of access to the drug.

On or about 2 June 1968 and 16 July 1969, Appellant was a user
of heroin, a narcotic drug.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that:

(1) the testinony of the two doctors should have been
excl uded from evi dence under a "physici an-pati ent
privilege" rule; and

(2) there was submtted sufficient evidence of cure to bring
Appel lant within the provision of the statute which
permts a dismssal of the charges, in the case of an
addi ct or a user, when a person "furnishes satisfactory
evi dence that he is cured.”

APPEARANCE: Zwerling & Zwerling, New York, N. Y., by Sidney
Zwer | ing, Esqg.

file:////hgsms-lawdb/users/K nowl edgeM anagementD...0& %20R%201680%20-%201979/1833%20-%620ROSARI O.htm (2 of 7) [02/10/2011 10:27:16 AM]



Appea No. 1833 - Freddie ROSARIO v. US - 24 February, 1971.

OPI NI ON

Bef ore proceeding to the issues raised by Appellant in this
case a comment concerni ng specifications involving charges based on
46 U.S.C. 239a is appropriate.

Both specifications in this case alleged that on the dates in
guestion Appellant was "hol der" of a Merchant Mariner's Docunent,
and the Examner's findings so state. The allegation and the
findings were not necessary. Jurisdiction attaches under 46 U. S. C
239a-b whet her or not the person charged, at the tinme of his use of
or addiction to narcotic drugs, or at the tinme of his conviction of
violation of a narcotic drug |aw, was a hol der of a Merchant
Mariner's Docunent. Even if the use, addiction, or conviction
occurred before issuance of the docunent, revocation is still
possi bl e.

A second comment nay al so be nade here on the managenent of
t he record.

Appel | ant and counsel were together before the Exam ner only
at the first session of the hearing, at which only prelimnary
matters were considered. The Exam ner discussed delivery of his
decision by mail. R-2. The entire discussion is quoted:

"EXAM NER: . . . .. Now as you are well aware, M. Zwerling, the
origi nal decision nust be served on the
Respondent in this case at the
appropriate tinme. Do you want to have it
served on himfromyour office?

" COUNSEL: Yes, sSir.

" EXAM NER: Al right. As you know, you have a right to
take an appeal if any should be necessary..."
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The provisions of 46 CFR 137.20-175(d) were conpletely
di sregarded here; there is an inplication that service wll be nade
by counsel, not by the Exam ner; and Appellant was not consulted at
al | .

The error in this case is not fatal because Appell ant,
al t hough he never appeared before the Exam ner again, acknow edged
service of the decision by surrendering his docunent in accordance
with the Examner's order. No matter how well known a counsel may
be to an exam ner the potential problens that can arise should be
obvi ated by adherence to the regul ati ons.

In this same connection, it nust be noted here that at the
second session of the hearing, which Appellant did not attend, the
Exam ner becane aware that no plea had been entered to the charge
and specifications. Counsel assured the Exam ner that his notes
di scl osed that at the first session Appellant had authorized
Counsel to enter a plea for him The Exam ner accepted his
statenent and proceeded with the case, allow ng Counsel to enter
pl eas of "not guilty."

The fact is, however, that no such authorizati on was nenti oned
or di scussed before the Exam ner.

Appel | ant coul d scarcely object to the entry of a plea of "not
guilty,” wthout a show ng that he m ght have been in a better
position had the unauthorized plea not been entered, but in the
I nstant case any objection is waived by ratification of Counsel's
act by conpliance wth the Exam ner's order.

The point is, however, that by supervision of the record and
conpliance with the regul ati ons exam ners should stifle the
possibility of assertions of error by not permtting unauthorized
acts of counsel.

To turn to Appellant's first point, | find it conpletely
W t hout nerit.

First, | note that on appeal Appellant does not object to the
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testinony of the male nurse as he did at hearing. Second, | note
t hat on appeal he objects to the adm ssion of testinony of both
doctors while at hearing he did not object to the testinony of Dr.
De Sinone of SS ARGENTI NA (for reasons seem ngly obvious, as wl|
be di scussed below). Technically, as a nmatter of law, | m ght
limt Appellant's appeal to a challenge of the testinony of the
shi p's surgeon of | NDEPENDENCE, with notation that the law as to
nurses may be different fromthat as to physicians, and that the
chal l enge or appeal to the testinony of the doctor aboard ARGENTI NA
is tinmely raised. | need not do so. The principle upon which |
rely is broad enough to cover all cases.

Appel | ant submts four decisions of State courts to support
the view that the "physician-patient” relationship prohibits the
use of testinony of a doctor who has exam ned or treated a patient
for a condition in issue. The decisions referred to are:

(1) Finnegan v City of Sioux Cty, 112 |lowa 232, 83
N. W 907;

(2) Gossman v Suprene Lodge of Knights, etc.,
6 N.Y. S 821,

(3) Edington et al v Aetna Ins. Co., 77 N Y. 564; and

(4) Meyers v State, 192 Ind. 592, 137 N E. 547.

The fact that the decisions cited cone fromonly three States
and are all fromthe N neteenth Century is of no inportance. The
I nportant fact is that each cited decision construes a specific
State Statue granting the privilege to the patient that an
exam ning or treating physician could not testify against him
There is no such Federal statute.

The Meyers case, Supra, specifically declares that the
physi ci an-patient privilege did not exist at conmmon |law. Since the
privilege is a creature of statute and since there is no Federal
statute on the matter, the privilege does not exist under Federal
| aw and does not exist in proceedings under 46 CFR 137.

46 CFR 137.03-25, relied on by the Exam ner in determn ning
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that the "privilege" asserted here does not exist when the
relationship is between a ship's physician and a seaman enpl oyed on
t he sanme ship, is conclusive here. The section in the regul ations
may well be surplusage in view of the absence of Congressi onal
action to anend the general |aw and may wel | appear to be too
restrictive in view of the fact that seanman nay have recourse to
physi ci ans who are not "ship's doctors."” This point need not be
deci ded here.

The | aws of the several States cited by Appellant are not
bi ndi ng on exam ners under 46 CFR 137 in any case, but especially
so because the Federal regulation, directly in point, controls.

Y

Havi ng argued that the testinony of the doctor aboard
ARGENTI NA shoul d have not been admtted into evidence before the
Exam ner, Appellant still asserts that that doctor's testinony
anpunts to "satisfactory evidence of cure."”

There was testinony of the ship's surgeon of ARGENTI NA t hat by
the end of the voyage Appellant was not using narcotics. Wether
this was "satisfactory evidence of cure" was a question of fact for
the Exam ner to decide. He was persuaded. It cannot be said that
as a matter of |l aw the evidence was so strong that no reasonabl e
man could fail to accept it as adequate proof. The Exam ner's
rejection of the argunent is bolstered by the fact that the
physi ci an aboard | NDEPENDENCE, who al so treated Appellant for
wi thdrawal testified that Appellant seened "nornmal" at the end of
t hat voyage. "Appearance of normality"” is obviously not conpelling
evidence of cure for the record shows that Appellant was still a
user of narcotics just before the voyage of ARGENTI NA.

ORDER

The order of the Exam ner dated at New York, N Y., on 3
January 1970, is AFFI RVED.

T. R Sargent
Vice Admral, U S. Coast Quard
Act i ng Commandant
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Si gned at Washington, D.C., this 24th day of February 1971.
| NDEX
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Revocati on or suspension
For use of narcotics

**x*xx  END OF DECI SION NO. 1833 *****
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