Appea No. 1831 - Theodore T. CREER v. US - 26 January, 1971.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT Z-753971-D9 AND ALL
OTHER SEAMAN S DOCUNMENTS
| ssued to: Theodore T. CREER

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1831
Theodore T. CREER

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ation
137. 30- 1.

By order dated 10 March 1970, an Exami ner of the United States
Coast Guard at New York, N. Y., suspended Appellant's seaman's
docunents for nine nonths plus three nonths on ei ghteen nonths's
probation upon finding himguilty of m sconduct. The
speci fications found proved allege that while serving as an AB
seaman on board SS OCEANI C TI DE under authority of the docunent
above capti oned, Appellant:

(1) on 8 June 1967, wongfully and w thout consent touched
the private parts of another crewrenber, one M Queeney,
whil e the vessel was at Cam Ranh Bay, RVN;

(2) on 3 August 1967, wongfully threatened to kil
McQueeney, at Kobe, Japan;

(3) on 3 August 1967, wongfully engaged in nutual conbat
wi th McQueeney at Kobe, Japan;
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(4) on 3 August 1967, assaulted and battered McQueeney
with his hands at Kobe, Japan; and

(5 on 3 August 1967, assaulted and battered McQueeney by
choki ng himat Kobe, Japan.

The ordinary statenent of procedure of the hearing is not
appropriate here since Appellant, who was not represented by
counsel, was present for sone sessions of the hearing and was not
present for others. The inportant point is that Appellant,
al though on proper notice, was not present when the testinony of
McQueeney was taken, after a plea of not guilty to the charge and
specifications had been entered. Appellant did produce a wtness
and testified in his own behalf but in view of the sole ground for
appeal urged the procedure need not be set out in full.

At the end of the hearing, the Exam ner rendered a decision in
whi ch he concl uded that the charge and specifications had been
proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of nine nonths plus
t hree nonths on ei ghteen nonths' probation.

The entire decision was served on 18 March 1970. Appeal was
timely filed on 20 March 1970. Al though Appellant had until 18 May
1970 to add to his original statenent he has not done so.

FI NDI NGS OF FACT

On both dates in question, Appellant was serving as an AB
seaman on board SS OCEANI C TIDE and acting under authority of his
docunent .

On both dates in question Appellant commtted the acts all eged
in the specifications found proved, except as to the third
specification nentioned above. (This nmatter will be discussed in
t he OPI NI ON bel ow.)

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
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Exam ner. It is contended that the Exam ner's decision i s based on
the lying testinony of the wtness MQueeney.

APPEARANCE: Appel l ant, pro se.

OPI NI ON

By failure to appear for hearing when the testinony of
McQueeney was taken, Appellant waived his to cross-exam ne that
Wi tness for the purpose of testing his credibility. Appellant
chal l enged the credibility of McQueeney before the Exam ner when he
testified in his own behal f.

If remains true that the exam ner hearing a case is the judge
of credibility and his findings will be set aside if the evidence
s of such a character that the Examner's reliance on the
evidence is arbitrary and capri cious.

The testinmony of McQueeney in this case was not of such
character that it nust be rejected by every reasonabl e person so as
to require that the Examner's findings be set aside as a matter of
law. In fact, the testinony of McQueeney is so persuasive that
sone attention mght have to be given to the Exam ner's decision if
he had found ot herw se than he did.

The statenment of error by Appellant nust be rejected
sunmarily.

|1
The Examner in this case correctly found that all the
all egations in this case relative to the events of 3 August 1967
wer e one transaction, which convinces ne that the Exam ner
considered this fact in the fornulation if his order.

| note wth satisfaction that the Exam ner did not order all
t he specifications "nerged" and then dism ss sone of themas "not
proved." A question remains, however, whether "nutual conbat" was
actually and separately established apart formthe allegations of
assault and battery. It is perceivable that "nutual conbat” can
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grow to "assault and battery" on the part of one participant or the
other. It is obvious, also, that "nutual conbat' nay be found as

a |l esser included offense of an allegation of assault and battery
when the record so establishes.

A record may establish that what began as "nutual conbat”
devel oped into an assault and battery by one party upon the other.
The record in this case does not support a finding of nmutual conbat
bet ween McQueeney and Appellant. Such a finding inports nutuality
of fault; MQueeney would al so have been guilty of m sconduct.
Nothing in this record indicates other than that Appell ant
commtted assault and battery on McQueeney by two different
met hods, by striking himw th hands and by choking him The
guestion of "nutual conbat,” inplying fault on the part of
McQueeney, did not arise, because McQueeney did nothing but defend
hi msel f until he caused Appellant to desist fromhis attack.

CONCLUSI ON

| conclude that the specification found proved all egi ng nutual
conbat on 3 August 1967 shoul d be dism ssed for the reasons stated.
Since the Exam ner did not consider this as a separate offense for
pur poses of deciding an appropriate order, his order need not be
di st ur bed.

ORDER

The findings of the Exam ner nade at New York, N. Y., on 10
March 1970 are AFFI RMED, except as MODI FI ED herein. The third
speci fication found proved by the Exam ner is DI SM SSED, in
accordance with the OPINION set out above. The order of the
Exam ner, entered at New York, N. Y. on 10 March 1970, is AFFI RVED.

T. R SARGENT
Vice Admral, U S. Coast Guard
Act i ng Commandant

Signed at Washington, D. C., this 26th day of January 1971.

| NDEX
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Wt nesses
credibility of, judged by Exam ner

Assault (including battery)
Mut ual conbat di stingui shed
Mut ual conbat, not proved
Mut ual conbat
*x*%x*  END OF DECI SI ON NO. 1831 *****
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