Appea No. 1829 - Jerry Leon DOSSv. US - this day of 1970.

I N THE MATTER OF MERCHANT MARI NER' S DOCUMENT Z- 1068242 AND ALL
OTHER SEAMAN S DOCUMENTS
| ssued to: Jerry Leon DOSS

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1829
Jerry Leon DOSS

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 8 October 1969, an Exam ner of the United
States Coast CGuard at Houston, Texas, suspended Appellant's
seaman' s docunents for four nonths upon finding himaguilty of
m sconduct. The specifications found proved allege that while
serving as an oiler on board SS FRANK LYKES under authority of the
docunent above capti oned, Appellant:

(1) on or about 17 August 1969, at a foreign port, absented
hi nself fromthe vessel and his duties;

(2) on or about 21 August 1969, at a foreign port, absented
hi mself fromthe vessel and his duties;

(3) on or about 21 August 1969, at a foreign port, wongfully
absented hinself fromthe vessel and his 0001-0800 watch;

file:////hgsms-lawdb/users/K nowl edgeM anagement...%20& %620R%201680%20-%201979/1829%20-%20D0OSS.htm (1 of 7) [02/10/2011 10:20:53 AM]



Appea No. 1829 - Jerry Leon DOSSv. US - this day of 1970.

(4) on or about 22 August 1969, at a foreign port, wongfully
absented hinself fromthe vessel and his 0001-0800 watch;

(5 on or about 23 August 1969, at a foreign port, wongfully
absented hinself fromthe vessel and his 0001-0800 watch;

(6) on or about 24 August 1969, at a foreign port, failed to
preform his duties between 0001- 0800, being under the
I nfl uence of al cohol;

(7) on or about 25 August 1969, at sea, failed to stand his
0000- 0400 watch, because of being under the influence of
al cohol ; and

(8) on or about 26 Septenber 1969, at a donestic port,
wongfully failed to stand his 0001-0800 wat ch.

At the hearing, Appellant elected to act as his own counsel.
Appel l ant entered a plea of not guilty to the charge and each
speci fication.

The I nvestigating Oficer introduced in evidence voyage
records of FRANK LYKES.
I n defence, Appellant offered in evidence his own testinony.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and specifications
had been proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of four nonths.

The entire decision was served on 14 Novenber 1969. Appeal
was tinely filed on 17 Novenber 1969. Although Appellant had until
14 January 1970 to do so, he has added nothing to his original
noti ce of appeal.

FI NDI NGS OF FACT

On all dates in question, Appellant was serving as an oiler on
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board SS FRANK LYKES and acting under authority of his docunent.

On 17 August 1969, at Inchon, Korea, Appellant was absent from
t he vessel without authority and failed to stand his 0000- 0400 and
1200- 1600 wat ches.

On 20 August 1969, at Makpo, Korea, Appellant was absent from
the vessel without authority and failed to stand his 0001- 0800
wat ch.

On 21 August 1969, at Makpo, Korea, Appellant was absent from
the vessel without authority and failed to stand his 0001- 0800
wat ch.

On 22 August 1969, at Makpo, Korea, Appellant was absent from
the vessel without authority and failed to stand his 0001- 0800
wat ch.

On 23 August 1969, at Makpo, Korea, Appellant failed to stand
hi s 0001- 0800 wat ch, because of intoxication.

On 24 August 1969, at Makpo, Korea, Appellant failed to stand
hi s 0001- 0800 watch, because of intoxication.

On 25 August 1969, at sea, Appellant failed to stand his
nor ni ng wat ch because of i ntoxication.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is urged that the order is too severe and that the
def ense was not properly understood at the hearing.

APPEARANCE: Appel | ant, pro se.
OPI NI ON

Appel lant's two contentions nust be rejected out of hand. The
order of the Examner is easily seen as |enient considering the
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nunber of offenses involved and the record of Appellant over a year
and a hal f, which shows two m sconduct actions under R S. 4450
between 2 July 1968 and the date of the offenses in the instant
case.

Appel | ant does not support in any way his contention that his
def ense was m sunderstood by the Exam ner, and the matter need not
be consi der ed.

There are matters, not raised by Appellant, which I nust
di scuss because they affect a determnation that | nust nmake as to
t he nunber of specifications found proved.

The "on or about" practice of pleading in specifications is
accept abl e under the theory that when tine is not of the essence of
t he m sconduct all eged, contingencies of proof nmay be anticipated
I n that one date or another may eventually be found to be the date
of the act dependi ng upon determ nation of questions to be
litigated. | enphasize, however, that investigating officers should
not automatically resort to the "on or about" nethod of specifying
dates when the evidence available is sufficient to identify the
date. By the sane token, an Exam ner confronted with "on or about"
al l egations of date should not hesitate to fix the date in his
findi ngs when the evidence establishes a date certain.

|V

Simlarly, when the allegation of place of an act of
m sconduct is not of the essence, a specification which alleges
that an offense was commtted in a "foreign port" is acceptable
under the "contingency of proof" theory but again the identity of
t he port should be specified when known or ascertai nabl e, as addi ng

to the notice that the person charged is entitled to. | note in
this case that one specification alleged that an offense occurred
in "a donestic port." It is apparent that these different

all egations are virtually neaningl ess unless the offense is such
that it would be one in a foreign port and not in a donestic port,

or vice versa.
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| repeat here that the wartine security neasures which were in
ef f ect when suspensi on and revocation proceedings first canme under
t he cogni zance of the Coast Guard and which led to identification
of ports as "foreign" or "donestic" to preserve secrecy as to the
| ocation of vessels are no |onger to be consi dered.

When the evidence is such that an investigating officer can
i dentify the place of occurrence of an act of m sconduct he shoul d
do so in his allegations. Wen the evidence is such that an
exam ner faced with "at a foreign port" or "at a donestic port"”
pl eadi ngs can make findings as to the port involved, he should do
Sso.

In the instant case, it wll be noted that the Exam ner found
proved in all specifications acts of m sconduct "on or about" a
certain date and "in a foreign port” or "in a donestic port," as
all eged. M findings, based upon the evidence are nore explicit as
to place and date.

V

When the docunentary evidence of log entries is placed in one
to one correspondence with the specifications, it can be seen that
as to 23 August 1969 the evidence proves both nore and | ess than
the "on or about" 23 August specification alleges. (Conpare ny
"Finding of Fact" as to 23 August with the specification dealing
with that date.)

The evi dence does not prove that Appellant was absent fromthe
vessel, although it proves the reason for his failure to perform
duties--intoxication. The error is not fatal and will be cured by
a nodification of the Exam ner's findings.

It can al so be seen that there is absolutely no evidence as to
an of fense "on or about 26 Septenber 1969, at a donestic port."
The error here will be cured by setting aside the Exam ner's
findings as to that specification and dism ssing the specification.
The dism ssal of that specification will still |eave seven acts of
m sconduct proved and will, in view of what was said in "I" above,
necessitate no change in the order.
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ORDER

The findings of the Exam ner as to Specification 5 are
MODI FIED to provide it was proved that on 23 August 1969, at Makpo,
korea, Appellant wongfully failed to stand his watch from 0001 to
0800. The findings of the Exam ner as to the specification
al l eging an of fense "on or about 26 Septenber 1969 at a donestic
port" are SET ASI DE and the specification is DI SM SSED.

The order of the Exam ner dated at Houston, Texas on 8 Cctober
1969, is AFFI RVED.

C. R BENDER
Admral, U S. Coast Guard
Conmandant

Signed at Washington, D. C, this day of 1970.
| NDEX

Order of Exam ner
Leni ent
Prior record consi dered
Previ ous of fenses, consideration of

Charges and specifications
"On or about™
Speci fication too broad
Variance w th proof
Use of "at a foreign port" and "a donestic port"
D sm ssal of

Fi ndi ngs of fact

Modi f i ed
**xxx  END OF DECI SION NO. 1829 ****=*
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