Appeal No. 1808 - JT. DAVISv. US - 20 April, 1970.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT Z- 929905
AND ALL OTHER SEAMAN S DOCUNMENTS
| ssued to: J.T. DAVIS

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1808
J. T. DAVIS

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 30 Septenber 1964, an Exam ner of the United
States Coast Guard at San Francisco, California, revoked
Appel l ant' s seaman's docunents upon finding himguilty of
m sconduct. The specification found proved alleges that while
serving as a plunber/ machini st on board SS FLYI NG CLOUD under
authority of the docunent above captioned, on or about 11 Septenber
1964, Appellant had marijuana in his possession, at San Franci sco,
Cal i forni a.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

Because of the disposition to be made of this case, no
di scussion of evidentiary matters is needed.

At the end of the hearing, the Exam ner rendered a witten
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decision in which he concluded that the charge and specification
had been proved. The Exam ner then entered an order revoking all
docunents issued to Appell ant.

The entire decision was served on counsel on 5 Cctober 1964.
Appeal was tinely filed on 27 Cctober 1964 and perfected on 9 March
1965. Because of adm nistrative error, Appellant's Merchant Marine
Docunent was not picked up, and hence his appeal was not
“processed” until 18 April 1969.

OPI NI ON

Wt hout comment upon the conduct of counsel in this case, and
Wi thout inquiring into the good faith of Appellant, it is conceded
that through adm nistrative error this case was not brought up for
review on appeal for four and one-half years after the hearing and
t hat Appellant was not required to conply with the Exam ner's order
for alnost the sane tine after it was served on his counsel.

| take notice that Appellant was sailing under authority of
hi s docunent even to the tine conpliance with the order was
secured, and with no record of m sconduct under R S. 4450 (46
U S. C 239) or of conviction of violation of a narcotics |aw, or of
use of narcotics, under 46 U S. C. 239Db.

On the nerits, as | see case, revocation was appropriately
ordered by the Exam ner in 1964, but adm nistrative convenience
I ndi cates that there is no good reason to decide on the nerits.

| f the decision had been tinely made, the revocation affirned,
and the order conplied wth, Appellant would have been able to
apply for a new docunent in 1968. | cannot overl ook the fact that
nothing in Appellant's conduct aboard ship during that tine woul d
have mlitated agai nst granting hima new docunent. There seens no
good reason to insist upon the revocation order at this tine
speci al application for a new docunent allowed. The unique
consi deration of this case, and changed conditions of
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adm nistrative review nmake a sinple dismssal of the charges the
best solution to this case.

Thi s deci sion nust not be construed as tolerating a flouting
of an examner's order for any reason or under any pretext. [If it
reasonably appears that a person has violated the | aw by sailing on
a suspended docunent or that an attorney has failed to honor his
commtnents, appropriate referrals will be nmade. This decision,
and its resultant order, are precedent for nothing.

CONCLUSI ON

It is concluded that under the unique conditions of this case,
whi ch cannot foreseeabl e occur again, the best interests of
adm ni strative procedure are served by outright dism ssal of the
char ges.

ORDER

The order of the Exam ner dated at San Francisco, California,
on 30 Septenber 1964, is VACATED. The charges are DI SM SSED.

P. E. TRI MBLE
Vice Admral, U S. Coast GQuard
Act i ng Conmmandant

Si gned at Washington, D.C., this 20 day of April 1970.

| NDEX
No | ndex
See final sentence in Commandant's deci sion.
***%%  END OF DECI SI ON NO 1808 *****
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