Appea No. 1806 - CurtisH. FAULK v. US - 29 June, 1970.

IN THE MATTER OF LI CENSE NO. 345372 MERCHANT MARI NER S DOCUMENT NO
Z-415354-D2 AND ALL OTHER SEAMAN S DOCUMENTS
| ssued to: Curtis H FAULK

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1806
Curtis H FAULK

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 12 March 1969, an Exami ner of the United States
Coast Guard at New York, New York, suspended Appellant's seaman's
docunents for four nonths outright plus two nonths on twelve
nont hs' probation upon finding himguilty of m sconduct. The
speci fications found proved allege that while serving as a Third
Assi stant Engi neer on board SS SAN MATEO VI CTORY under authority of
t he docunent and |icense above captioned, on or about 21 February
1966, Appellant, while the vessel was at Nha Be, RVN

1) assaulted and battered the master of the vessel wth his
fists;

2) used foul and abusive | anguage to the master;

3) assaulted and battered the second nmate with his fist;
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4) threaten the chief engineer wwth bodily harm

5) created a di sturbance aboard the vessel while in an
I nt oxi cated condition; and

6) absented hinself fromthe vessel w thout |eave.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The I nvestigating Oficer introduced in evidence voyage
records of SAN MATEO VI CTORY and the testinony of two wtnesses
t aken by deposition on witten interrogatories.

I n defense, Appellant offered in evidence the testinony of one
W t ness taken by deposition on witten interrogatories and his own
testi nony.

At the end of the hearing, the Exam ner rendered an oral
decision in which he concluded that the charge and specifications
had been proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of four nonths outright
plus two nonths on twelve nonths' probation.

The entire decision was served on 19 March 1969. Appeal was
tinmely filed on 7 April 1969 and perfected on 10 Novenber 1969.

FI NDI NGS OF FACT

On 21 February 1966, Appellant was serving as a Third
Assi st ant Engi neer on board SS SAN MATEO VI CTORY and acti ng under
authority of his |license and docunent while the ship was in the
port of Nha Be, RVN.

At about 0230 on that date, the master of the vessel entered
the officers' salon and found Appellant, intoxicated, interfering
with mlitary personnel in the performance of clerical duties. The
master ordered Appellant to his roomand escorted himthere. In
Appel l ant's room Appellant, using foul and abusive | anguage,
assaulted and battered the master, who subdued Appell ant by force.
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During the course of the struggle the master's cl othes were torn.
When Appellant prom sed to go to bed, the master left and went to
his own quarters.

Shortly thereafter, the second nate, who was worki ng cargo,
saw Appellant take a fire ax and proceed toward the naster's
gquarters declaring that he was going to "get" the "old nman".
Appel l ant did not in fact go the master's quarters, but the second
mate did, reporting Appellant's actions to the master. The naster
then took a pistol fromhis safe, and he and the second nate went
to Appellant's room where they found Appellant sitting wwth the ax
between his | egs. Appellant was disarnmed by the master. Appell ant
again reviled the master with foul and abusive | anguage.

The master secured assistance fromthe mlitary authorities
ashore and set an arned guard at Appellant's door.

Later in the norning Appellant, clean and neatly dressed, who
had apparently left his roomthrough the port hole, approached the
second mate who was on deck, and struck himon the left side of the
jaw. Appellant then left the vessel.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appel |l ant makes si x points.

There was error in admtting entries in SAN MATERO VI CTORY' s
O ficial Log Book into evidence because they were not nade in
conpliance with 46 U S. C. 702.
I

This error requires dism ssal of the specification alleging
threats to do bodily harmto the chief engineer.

The specification dealing with absence fromthe vessel w thout
aut hority should have been di sm ssed because Appel |l ant had been
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di scharged from service before he left the vessel.
| V

The findings are contrary to the weight of the evidence and
are not supported by substantial evidence of a reliable and
probative character.

V

There was undue del ay between the concl usion of the hearing
and the rendering of findings and service of the decision.

\

In view of Appellant's prior |engthy good record the order is
excessi ve.

APPEARANCE: Pressman and Scri bner, New York, N Y., by Joel
G anstein, Esq.

OPI NI ON

Appel l ant's position on his first point is inconsistent with
his position at the hearing. On appeal he urges that the |og
entries were inadm ssible. At the hearing he acknow edged t hat
t hey were adm ssible in evidence although he attacked their weight,
as havi ng been made w t hout substantial conpliance with 46 U S. C
702.

H s position at the hearing was correct. Whether or not the
entries are nade in accordance with the statutes, they are
adm ssi bl e under the business entry rule.

On this appeal | need not anal yze the conplicated argunents
proposed by Appellant and the conplicated fact situation to
determ ne whet her there was substantial conpliance wth the
statutes, because as to the specifications on which the Exam ner's
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findings will be affirned there is anple evidence i ndependent of
the log entries.

As to the threat to do bodily harmto the chief engineer, | am
inclined to agree with Appellant that the specification should be
di sm ssed, but not for the reason urged.

The threat was the subject of a part of the log entry.
Assum ng that the entry was nmade in substantial conpliance with the
statute, | do not think that as a factual statenent it is
sufficiently precise to support a finding that Appellant (in the
words of the specification) "did wongfully threaten the Chief
Engi neer with bodily harnf. The relevant words are: ". . .Faulk
did roamand verbally threaten the life of the Chief Engineer
bef ore wi tnesses, though this was through the Chief Engineer's
port-hole". | do not believe that this constitutes an adequate
statenent of fact, and ny doubts are increased by the deposed
testinony of the second mate, the only witness to testify to the
threat, that Appellant was " .telling everybody that he was
going to kill the Captain, the Chief Engineer, the Second Mate."

This is not concrete enough to furnish substantial evidence
t hat Appellant at sone tine and place actually threatened bodily
harmto the Chief Engineer.

Appel lant's primary argunent under the point challenging the
absence specification is that while Appellant was confined to his
quarters, with a mlitary guard posted in the passageway outsi de,
the master wote in the log, " .for the above offenses, and for
the safety of the vessel and crew, Faulk shall be discharged from
the vessel as of this date, 21 February 1966 for just cause".
This, Appellant urges, constituted a discharge as of 0430 t hat
norni ng and aut hori zed his separation fromhis room via the port
hol e, and fromthe vessel, |ater that norning.

| cannot accept that a statenent of the master of an intention
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to discharge Appellant |ater that day, especially a statenent
uncommuni cated to Appellant (as Appellant is quick to point out in
ot her connections), constituted actual discharge.

The character of Appellant's departure fromthe vessel is
conplicated by three factors:

1) he did report to the consul ate;
2) he did receive nedical attention; and
3) when he returned to the ship he was not permtted aboard.

| prefer not to consider all the conplexities here.
Appel | ant' s absence fromthe vessel, charged nerely as unaut hori zed
absence, is a trivial matter in conparison with the other offenses
found proved, and in view of the fact that the master wanted him
of f the ship anyway the "absence" specification should be
dism ssed, in the context of the facts of this case, as not worth
litigation. This view of the matter, it is enphasized, is not in
any way a precedent.

|V

Appel lant's fourth point nust be reduced to an argunent
cogni zable in admnistrative law. Since the trier of facts is the
judge of credibility and the assigner of weight to evidence, his
findi ngs cannot be against the weight of the evidence; hence his
findings will not be disturbed unless it appears that they are not
supported by substantial evidence.

The evi dence upon which the Exam ner relied here was
eyew tness testinony of two persons, and a contenporaneously nade
record kept in the regular course of business. It is true that the
testi nony of those wi tnesses was taken by deposition on witten
i nterrogatories and that Appellant hinself was the only witness to
testify personally.

There is no nechanically applied rule that the testinony of a
W t ness appearing personally is entitled to greater wei ght than
that of one testifying by deposition. The w tness who appears
before an exam ner personally is in a better position to inpress
the examner with his reliability. He is also in the position of
bei ng subject to close scrutiny through cross-exam nation. Wen
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all evidence is in, there is opportunity in argunent and summati on
to persuade an Exam ner to give nore credence to one group of
W t nesses over another group's evidence.

An Exam ner is not required to set out in detail every
I nstance of inconsistency or of inherent inprobability which | eads
himto assign |l ess weight to the testinony of one witness than to
that of another. On appeal, the only question is whether the
evi dence accepted by the examner is so inherently unreliable that
a reasonabl e man could not accept it. | cannot say, as a matter of
| aw, that the evidence accepted by the Exam ner on the
specifications finally to be found proved in this case, and given
greater weight than the opposing evidence, was so i nherently
unreliable that it should have been rejected.

V

Appellant's fifth point is a specific conplaint that there was
undue del ay between the "conclusion” of the hearing on 30 April
1968 and the entering of findings on 31 January 1969 and service of
the full decision on 14 March 19609.

This hearing commenced on 19 Decenber 1966. It was not
"“concl uded" on 30 April 1968; the taking of evidence and the
heari ng of argunment were finished on 30 April 1968. There was a
resunpti on of proceedings on the record on 31 January 1969, at
which tine the conclusions as to the specifications were announced.
The full decision was served on 14 March 1969, with an anendnent
dated 18 March.

| admt that the delay fromthe closing of the record on the
merits to the announcenent of findings was unexpl ainedly |ong for
a m sconduct case involving the testinony of only four w tnesses,
but in assessing the effect of the delay, which Appellant calls
attention to, | nmust ook to the whole record.

Three significant facts are noteworthy. The chronol ogy of the
record shows that up to the tine the investigating officer rested
there were thirteen sessions of the hearing. Several of these were
abortive because of the failure of Appellant's counsel to appear at
all or because counsel had sent a substitute to appear who had no
authority to act.
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Then, although it nust have been apparent to Appellant from
t he outset that he would want the testinony of the w tness Wade,
whi ch woul d be expected to be available only on a deposition,
appel l ant nade no effort to obtain and perpetuate the testinony
until after he had begun his defense. Fromthis point on there
were twel ve nore sessions of the hearing during ten of which
Appel l ant's own counsel did not know where Appellant was or when he
coul d be expected to appear (for the first tinme) to testify in his
own behal f. The situation had reached the point at which an
exam ner could well have questioned the validity of the standi ng of
a counsel who could not guarantee the appearance of his client.

These delays, it is noted, were solely for conveni ence of
Appel | ant.

Possi bly nost inportant however is that from 30 April 1968 to
31 January 1969 there is no appearance that Appellant was pressing
the Exam ner for a decision. There was little reason for himto
press for a decision which mght be adverse to his interests. From
the date of service of charges to the date of service of the
deci si on, Appellant was free, and exercised his choice, to use his
| i cense and docunent to sail as a nerchant mariner, except for the
date of 18 April 1968, on which date he chose to nake his only
appearance before the Exam ner. Then on 31 January 1969
Appel | ant' s counsel appeared before the Exam ner for announcenent
of the findings.

However | mght be inclined to accept a protest as to the
del ay of nine nonths, | cannot accept one in this case in which
Appel l ant did not seek early findings and in which Appellant's
counsel did not even see fit to raise the question at the tine of
appearance on 31 January 1969 when the conclusions as to the
specifications were announced. (I note here that during the
pendency of this appeal Appellant has still been free to sail.)

Vi

Appel lant's sixth point is that the order is excessive.

The initial order of the Exam ner was |enient under all the
circunstances. The findings and conclusions as affirned, despite
di sm ssal of two specifications on appeal, justify approval of the
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| eni ent order.

CONCLUSI ON

The concl usions of the Examner as to the alleged threat to
t he chief engineer and the all eged unauthorized absence from SAN
MATEO VI CTORY shoul d be set aside because the findings in the first
| nstance are not supported by substantial evidence and because in
t he second case the unauthorized absence, as charged, is too
trivial to consider under the circunstances of the case.

ORDER

The findings of the Exam ner are AFFIRVED, but only to the
extent covered by ny Findings of Fact above. The concl usions of
the Exam ner as to the alleged threat to the chief engi neer of SAN
MATED VI CTORY and the all eged unaut hori zed absence fromthat vessel
are SET ASI DE. The findings and concl usi ons of the Exam ner are
ot herwi se AFFIRMED, and the order, as finally dated by the Exam ner
at New York, N. Y., on 18 March 1969, is AFFI RVED.

C. R BENDER
Admral, U S. Coast Guard
Conmmandant

Si gned at Washington, D. C., this 29th day of June 1970.
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