Appeal No. 1803 - JOSE PABON v. US - 21 July, 1970.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT Z-1181552
AND ALL OTHER SEAMAN S DOCUNMENTS
| ssued to: JOSE PABON

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1803
JOSE PABON

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 17 October 1969, an Exam ner of the United
States Coast CGuard at Mobile, Al abama, suspended Appellant's
seaman's docunents for three nonths on twel ve nonths' probation
upon finding himguilty of m sconduct. The specification found
proved all eges that while serving as a fireman/ watertender on board
SS GULF MERCHANT under authority of the docunent above captioned,
on or about 4 Cctober 1969, Appellant wongfully engaged in a fight
wi th anot her crew nenber, Julius Martinez, while the vessel was at
sea.

At the hearing, Appellant elected to act as his own counsel.
Appel l ant entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of Martinez and voyage records of GULF MERCHANT.
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I n defense, Appellant testified in his own behalf.

After the hearing, the Exam ner rendered a witten decision in
whi ch he concl uded that the charge and specification had been
proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of three nonths on
twel ve nont hs' probati on.

The entire decision was served on 20 October 1969. Appeal was
timely filed on 24 Novenber 1969. Although Appellant had until 2
February 1970 to add to his initial statenment of grounds for
appeal, nothing further has been received.

FI NDI NGS OF FACT

On 4 Cctober 1969, Appellant was serving as a fireman/ water
tender on board SS GULF MERCHANT and acting under authority of his
docunent while the ship was at sea.

At a union neeting on that date, Appellant seconded a notion
concerning the order of serving neals which could be construed as
a criticismof Mrtinez, who was the chief steward. After the
neeting, Martinez, in the presence of one Guzman, accosted
Appel l ant. There was an exchange of hostile remarks. Appell ant
then either placed a hand in his pocket or put both hands in his
pockets. (I cannot further resolve this because the Exam ner nade
no findings on the matter. The only finding nade by the Exam ner
was that Appellant ". . . did on or about 4 October 1969, while
said vessel was at sea, wongfully engage in a fight w th another
crewnenber, Julius Martinez." In his opinion, sunmarizing the
testinony, the Exam ner speaks both of placing a "hand" and of
“hands” in a pocket. In the testinony itself, both versions
appear. No one saw fit to pin the point down. |In a case |ike
this, it is apparent that whether a person places one hand in a
pocket, as though to renove sonething therefrom as Martinez
decl ared he construed the action, or places both hands in different
pockets, such as to constitute a formof disarmanent at the tine,

t he question is obviously of significance. Since no one addressed
hinmself to the matter at hearing or in initial decision, | find no
reason to attenpt to nake findings for the first tine based on a
resolution of conflicting testinony, especially in view of the
deposition to be made of this case.)
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During this gesture, Martinez hit Appellant with his fist.
Appel lant replied in kind. The witness Guzman intervened and
separated the parties. |If there was nore than one exchange of
bl ows before the intervention, there were only a few.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examiner. It is urged that the evidence does not support the
findings. In view of the disposition of the case, other grounds
urged by Appellant, not necessarily persuasive, need not be set
out .

APPEARANCE: Mar quez- Di az and Parker, New Ol eans, Louisiana, by
Nest or Marquez-Di az, Esquire

OPI NI ON

Before proceeding to the actual grounds for decision in this
case, | nust make it clear that Exam ners' opinions, even if
couched in ternms of findings are no substitute for "findings." It
can be seen that the findings which | have substituted for those of
t he Exam ner, quoted, go beyond the one sentence statenent nade by
the Examner. | nust also nmake it clear that nere repetitions or
summari es of testinony by an Exam ner do not constitute "opinion."
Havi ng made his findings, an Exam ner nust state his reasons or
basis therefor upon all the material issues. This may involve
anal ysis of the testinony, but the nere recitation of testinony
does not ordinarily constitute a reason for rejecting it or
accepting it. 5 U S C 557.

The issue raised by Appellant in this case is the question of
sel f-defense. The issue was specifically raised at hearing and is
repeat ed on appeal.

"Sel f-defense” is usually thought of as a defense to a charge
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of assault and battery, of whatever degree. The specific

al l egation of "wongfully engaging in a fight" | consider to be the
sane as "engaging in nutual conbat," which has been held in these
proceedings to be a |l esser included offense of "assault and
battery."

In view of the facts of this case, sone clarification of the
| atter concept appears necessary.

It is msconduct for a seanan to engage in nutual conbat or to
engage in a "fight," as a |l esser offense than assault and battery,
when it is shown that the conduct constituted a wlling
participation in a disturbance involving physical violence of two
seanen upon each other. Wen only engagenent in a "fight" is
al l eged, the principals of the | aw of self-defense still apply.

| must enphasize here that the concept of w ongful nutual
conbat, or wongful fighting, involves an elenent of wllingness.
Thus, if two seanen agree to fight on the fantail and do so, it is
not necessary for one to consider the niceties of civil or crimnal

| aw of assault and battery. 1In such a case it would not matter who
had struck the first blow, or whether one or the other had used
force beyond that necessary to repel attack. It is evident,

however, that even when "wongful fighting" or "nmutual conbat" is

I n question, the use of force by one party upon the other, even
after resistance had ceased or becone inpossible, would constitute
assault and battery. Even if only "nutual conbat" or "w ongful
engagenent in a fight" had been alleged a finding to that effect
coul d be sustained when the evidence supported a finding that there
had been a wlling engagenent in the conbat, or that an assault and
battery had occurred in the course of resisting an assault, even if
It had not been charged.

The question posed in this case is different fromthose
consi dered before. |In this case the Examner, albeit in his
opi nion, found that Martinez had struck the first blow while
Appel l ant's hand was in his pocket, or his hands were in his
pockets. On the record of this case there is no question but that
Martinez commtted an assault and battery on Appellant. Construing
t he evidence in the nost damagi ng fashion to Appell ant, nothing
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nore can be seen than that Martinez suspected that Appellant was
reaching for a weapon. (I see no good reason to quote the

testinony of Martinez verbatim for the purpose of this appeal
| can accept it in its worst construction as to Appellant when he
hit him)

|V

What ever suspicion Martinez m ght have had as to Appellant's
unclarified novenent toward his pocket, in an action between two
private persons, a nere belief that another, no matter how well one
knows the other or his type of person, may be reaching for a
weapon, does not justify action of battery. Briefly, the Martinez
evi dence, as found by the sane Exam ner in a conpani on case not
here on appeal, does not raise the issue of self-defense for
Martinez. In Appellant's case, the Exam ner's decision admts that
Martinez commtted an assault and battery on Appel |l ant.

Many di scussions of self-defense are found in cases involving
hom cide or infliction of serious bodily injury. Such cases need
not be considered here. The lawis clear that the theory of
sel f-defense is available to any victimof physical aggression, of
what ever sort.

"The right of self-defense arises the nonent an attack is
made, even though the party assailed may not have reason
to believe his assailant intends to inflict on him  great
bodily injury.” It may be, as it perhaps was here, that
the assailant intends to chastise or whip his victim

W t hout any real or apparent intention of inflicting
serious bodily injury, but the nonent he nmakes the
attack, . . . The right of defense arises and clothes the
i ntended victimwith legal authority to resist and, if
possi bl e, prevent the execution of such unlawful purpose.
No man has the right to lay hostile, threatening hands on

another, . . . and the nman who does so acts at the risk
of being nmet with sufficient superior force and viol ence
to overcone such assault." State v. Wodward (1937),

58 | daho 385, 74 P. 2nd 92.

The force allowable to resist a battery is the force needed to
cause the assailant to desist. Appellant was entitled to reply
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wth sufficient force to nake Martinez stop hitting him but was,
of course, not authorized to use greater force than that. See

State v. Wodward, supra.

The evidence here is that, at nost, a few blows were
exchanged. No weapon was involved. The fight was term nated by
the intervention of Guzman. It is clear that the force used by
Appel | ant was not even enough to cause Martinez to desist, nush
| ess than sufficient to cause Appellant to have becone an
assailant. There was, in the common parlance, a "fight." Not all
such "fights" are wongful for both parties. The evidence here is
insufficient to support a finding that Appellant engaged in "nutual
conbat,” or wllingly engaged in a "fight" other than to cause his
assailant to desist fromhis attack.

CONCLUSI ON

| conclude that there is not sufficient substantial evidence
to support a finding that Appellant wongfully engaged in a fight.

ORDER

The order of the Exam ner dated at Mbile, Al abama, 17 Cct ober
1969, is VACATED. The charges are DI SM SSED.

C. R BENDER
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D. C, this 21st day of July 1970.

| NDEX

Assault (including battery)
Mut ual conbat di stingui shed
Justification for absence of
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Fi ghti ng
Wongfully engaging in

Assault (including battery)
Force permtted
Sufficiency of evidence

Sel f - def ense
Excessi ve force, absence of
Right to retaliate after illegal assault

*xxxx  END OF DECI SION NO. 1803 *****
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