Appeal No. 1802 - Rafael Emilio PEREZ-MARTINEZ v. US - 26 June, 1970

IN THE MATTER OF MERCHANT MARI NER S DOCUMENTS NO. Z- 952264
AND ALL OTHER SEAMAN S DOCUMENTS
| ssued to: Rafael Em |io PEREZ- MARTI NEZ

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1802
Rafael Em |io PEREZ- MARTI NEZ

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 22 May 1969, an Exam ner of the United States
Coast QGuard at Portsnouth, Virginia, revoked Appellant's seanman's
docunents upon finding himguilty of m sconduct. The
speci fications found proved all ege that while serving as a
fireman/ wat ertender on board SS OVERSEAR ANNA under authority of
t he docunent above captioned, on or about 4 April 1969, at sea,

Appel | ant:

(1) assaulted the nmaster of the vessel by pushing him
with his hands, and

(2) assaulted the chief mate of the vessel by grabbing
hi m around t he neck.

At the hearing, Appellant was represented by non-professional
counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The I nvestigating Oficer introduced in evidence voyage
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records of OVERSEAS ANNA, and the testinony of three w tnesses.

I n defense, Appellant offered in evidence his own testinony
and that of an eyew tness, his roommte.

At the end of the hearing,, the Exam ner rendered a deci sion
i n which he concluded that the charge and specifications had been
proved. The Exam ner then entered an order revoking all docunents
| ssued to Appel |l ant.

The entire decision was served on 3 June 1969. Appeal was
timely filed on 9 June 1969 and perfected on 6 October 1969.

FI NDI NGS OF FACT

On 4 April 1969, Appellant was serving as a
fireman/ wat ertender on board SS OVERSEAS ANNA and acting under
authority of his docunent while the ship was at sea.

On that date the master of the vessel, as a result of a report
t hat Appel |l ant and one Leonard S. Gerson, had been "pushing”
marij uana anong the crew, ordered a search of the quarters occupied
by Appel |l ant and Gerson, the search to be acconplished i medi ately
after a fire and boat drill. The search party, conprising the
master, the chief nmate, the chief engineer, and the second nate,
entered the room The chief mate began the actual search.

When the chief mate di scovered a package in Appellant's bunk
Appel | ant shoved the naster aside,, grabbed the chief mate by the
neck, and succeeded in taking the package fromthe chief nate and
in throwng it out the porthole to the sea. |In so doing, Appellant
al so engaged in a struggle wth the master during which he hit the
master twce with his el bow.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is urged that:

(1) There was a failure of due process because
Appel | ant was not represented by a qualified
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attorney at hearing;

(2) The Exam ner inproperly rejected Appellant's
evi dence nerely because |licensed officers testified
agai nst Appel | ant;

(3) Al evidence as to marijuana should have been | eft
out of consideration since possession of marijuana
was not a specified offense; and

(4) The order is unduly severe, w thout hope of
rehabilitation.

APPEARANCE: Nachman, Feldstein, Laffite & Smth, San Juan,
Puerto Rico, by Sal vador Antonetti Zequeira, Esquire.

OPI NI ON

In this case the usual procedure was followed in advising
Appel l ant of his right to counsel. On 8 May 1969, at the tine of
service of the notice of hearing, the Investigating Oficer advised
Appel l ant that he had the right to counsel. On 15 May 1969, the
Exam ner hinself advised Appellant of his right to counsel, asking
hi m whet her he wanted an attorney. Appellant replied that he
w shed to proceed with the non-professional counsel who acconpani ed
hi m

Due process in these proceedings requires only that the
respondent be accorded the right to professional counsel and
reasonabl e opportunity to obtain one. An Appellant may not
consciously elect to proceed w thout counsel and then, having
awai ted the outcone, argue that the absence of professional counsel
Is automatically a denial of due process.

The Exam ner did not summarily reject the testinony of
Appel l ant and his witness nerely because the persons who testified
against himwere licensed officers. Wat the Exam ner noted was
t he substantial consistency of the testinony of these three
W tnesses wth no appearance of a notivation which could lead to a
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suspi ci on of col |l usion.

The Exam ner specifically invited Appellant to nake a show ng
that the testinony of the w tnesses agai nst himshould not be
accorded credit, but nothing was forthcom ng. Having heard
testinony, which as to the violence asserted to have occurred was
absol utely contradi ctory, he assigned greater weight to evidence
whi ch was not inherently incredible. This is the function of the
trier of facts.

In this connection, it nmay be nentioned that Appell ant
attenpts to raise an issue for the first tinme on appeal. In one
appel | ate docunent it is asserted that Appellant was the only Negro
in the crew This is contradicted by anot her appell ate docunent,
Appellant's own affidavit, which admts that his roommate, who was
al so his counsel at hearing, is a Negro. No assertions of this
nat ure were nade before the Exam ner and no real issue is raised on
appeal .

It is not enough to point out that one is a nenber of a
mnority group. It nust be denonstrated that the fact in sone way
operated to the prejudice of the seaman, e.g. it affected the
credibility of an adverse w tness.

Matters relative to the search for nmarijuana could not have
been suppressed at this hearing even though Appel |l ant was not
charged with possession of marijuana. The reason for the research

at sea was part of the res gestae surrounding the entry
into the quarters of Appellant and the nethod of search that was
used.

It is conceded that in a close case there would have to be
careful consideration given to the question of whether the Exam ner
had been influenced in the fram ng of his order by a suspicion that
what Appellant had thrown through the porthole had been, in fact,
marijuana, and had therefore inposed a nore severe order than what
the established facts called for. As will be explained below, | do
not think that such speculation is called for here.

|V

When Appellant urges that the order is too severe, he |links
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this argunent to the thought that professional counsel would have
elicited at the hearing the fact that Appellant had no prior record
of m sconduct as a seaman. At this point, a procedural error of

t he Exam ner may be noted. At no tine did he call for, or advert
to, Appellant's prior record.

| have held that "prior record" is usually to be ascertained
on the record and that a party has the right to challenge the
record and present matters in his own behalf. Decision on Appeal
No. 1472. 1In the instant case, the Examner's failure to ascertain

the prior record in open hearing, in fact not ascertaining it at
all, deprived Appellant of the benefit of the Exam ner's know ng
that he had no prior record. It remains to be seen whether this
error was prejudicial.

| take official notice of the fact that Appellant has had a
Mer chant Mariner's Docunent since March 1966 and had nade six
voyages W thout prior record. | do not think that such know edge
woul d have affected the Exam ner's order.

The of fenses which were found proved agai nst Appell ant were
all eged nerely as "assaul ts" against the master and chief mate.
The record clearly establishes, however, that fromthe first
"l oggi ng" Appellant was on notice that he was charged w th pushing
t he master, grabbing the chief mate around the neck and | ayi ng
vi ol ent hands on the master and mate in performance of their
duties. Wiile the specifications use only "assault" as a term of
art they clearly spell out "assault and battery", and, in fact, the
batteries were the matters litigated before the Exam ner, not

"assaul ts" without batteries. Kuhn v. C. A B., CA D.C
(1950), CA D.C. (1950), 183 F. 2nd. 839.

The exam ner also correctly noted that appellant's conduct,
whi ch was not all eged as such, constituted interference with the
master and chief nmate in the perfornmance of their duties. Al of
this was litigated, and all of these considerations were avail able
to the Examner in the fornulation of his order.

What ever Appellant's prior record m ght have been, and presented to
t he Exam ner, the order of revocation can be sustained as

file://l/hgsms-lawdb/users/K nowl edgeM anagementD...201680%20-%201979/1802%20-%20PEREZ-M ARTINEZ.htm (5 of 7) [02/10/2011 10:20:24 AM]


file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D10793.htm

Appeal No. 1802 - Rafael Emilio PEREZ-MARTINEZ v. US - 26 June, 1970

appropriate. Wat the Exam ner tacitly declared was that on the
nerits of the instant case he found revocation the appropriate
order whatever the prior record m ght have been and however cl ear
It was.

This case can be clearly distinguished fromthat in Decision
on Appeal No. 1472 cited above. There the appellant showed that he

had evi dence avail able which would tend to prove that the prior
record should not be accorded as great weight as it m ght have
received on its face. Wen the evidence was adduced, the exam ner
changed his order. |In this case, only the absence of prior record
Is urged as a fact which should have been consi dered and, as | have
poi nted out, the Exam ner has said, in effect, that he would revoke
for the offenses proved whatever the prior record.

ORDER

The order of the Exam ner dated at Portsnmouth, Virginia, on 22
May 1969, | S AFFI RVED.

C. R BENDER
Admral, U S. Coast guard
Commandant

Si gned at Washington, D.C., this 26th day of June 1970

| NDEX

Counsel
Lack of
Non- pr of essi onal
Ri ght to, not denied

Bi as and prejudice
Must be affirmatively shown
Not shown

Evi dence
Res gest ae

Prior record
Proof of in open hearing

file://l/hgsms-lawdb/users/K nowledgeM anagementD...201680%620-%201979/1802%20-%20PEREZ-M ARTINEZ.htm (6 of 7) [02/10/2011 10:20:24 AM]


file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D10793.htm

Appeal No. 1802 - Rafael Emilio PEREZ-MARTINEZ v. US - 26 June, 1970

Assault (including battery)
Revocati on appropriate
***%x*  END OF DECI SION NO. 1802 *****
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