Appea No. 1800 - Franklin Junior PABLO v. US - 16 July, 1970.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-1173309-D1
AND ALL OTHER SEAMAN S DOCUNMENTS
| ssued to: Franklin Junior PABLO

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1800
Frankl i n Juni or PABLO

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 24 COctober 1969, and Exam ner of the United
States Coast CGuard at Mobile, Al abama, revoked Appellant's seaman's
docunents upon finding himguilty of m sconduct. The
speci fications found proved allege that while serving as an
ordi nary seaman on board SS NORTHERN STAR under authority of the
docunent above capti oned, Appellant:

(1) on 11 Septenber 1969, refused to obey an order of the
second mate of the vessel to participate in a fire and
boat drill;

(2) on 28 Septenber 1969, refused to obey an order of the
second nmate to take the gangway watch;

(3) on 28 Septenber 1969, assaulted and battered the naster
of the vessel by striking with his hands;
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(4) on 28 Septenber 1969, used profane and threatening
| anguage to the master; and

(5 on 28 Septenber 1969, created a di sturbance on the vessel
by brandishing a fire axe in a dangerous nanner.

At the hearing, Appellant did not appear. The Exam ner
entered a plea of not guilty to the charge and each specification.

The I nvestigating Oficer introduced in evidence voyage
records of NORTHERN STAR and the testinony of the nmaster of the
vessel .

Since Appellant did not appear there was no evi dence entered
on his behal f.

At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and specifications
had been proved. The Exam ner then entered an order revoking all
docunents issued to Appell ant.

The entire decision was served on 12 Decenber 1969. Appeal
was tinely filed on 12 January 1970. Al though Appellant had until
12 February 1970 to perfect his appeal he had added nothing to the
material provided in his original notice.

FI NDI NGS OF FACT

On all dates in question, Appellant was serving as an ordinary
seaman on board SS NORTHERN STAR and acting under authority of his
docunent .

On 11 Septenber 1969, at Surabaja, |ndonesia, Appellant was
ordered by the second mate to enter a lifeboat during a fire and
| i feboat drill Appellant refused to obey the order and did not
enter the boat.

On 28 Septenber 1969, at Durban, South Africa, at about 1830,
when Appel | ant was supposed to be on watch, the master observed the
second nmate knocking on the door of a crew forecastle. Appell ant
was ordered by the second nate to go to the gangway for his watch.
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Appel | ant addressed the mate with obscene and abusi ve | anguage,
refusing to obey the order.

The master intervened and ordered Appellant to obey the mate's
order. Appellant struck the master with both hands and addressed
obscene and threatening | anguage to him Crew nenbers gat hered and
restrai ned Appel |l ant, who continued to shout obscenities at all
present.

After Appellant finally went to the gangway, the naster
received a report of a disturbance. When the master and the chief
mate arrived on the main deck they saw Appellant entering the
boatswain's roomwith a fire axe in his hands. Wen ordered to
give up the axe Appellant refused to do so. The axe was forcibly
taken from him

When Appellant was read the log entry relative to the fire and
boat drill, his reply was "D scrimnation". Appellant is black.
The chief mate and over sixty percent of the crew were bl ack.

Appel l ant was regularly paid off with the rest of the crew at
Mobi | e, Al abama, on 24 Cctober 1969.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the

Exam ner. It is contended that:
(1) t he charges are not true,
(2) t he master was biased, and
(3) a new hearing should be held at Portsnout h,
Vi rginia.

APPEARANCE: Bashara & Hubbard, Norfolk, Virginia, by Charles V.
Bashara, Esquire.

OPI NI ON

file:////hgsms-lawdb/users/K nowl edgeM anagement...20& %20R%6201680%20-%201979/1800%20-%20PABL O.htm (3 of 6) [02/10/2011 10:20:06 AM]



Appea No. 1800 - Franklin Junior PABLO v. US - 16 July, 1970.

Appel l ant, in support of his argunent that he should be
granted a new hearing at Portsnmouth, Virginia, declares that he
could not be "at the Mbile, Al abama, hearing because he was
wi t hout funds."

The record shows plainly that Appellant was served with the
notice of hearing on the day on which he was paid off from NORTHERN
STAR. |f a seaman ever has funds it is at the tinme of payoff.

The record al so shows that Appellant was advised that his
nmeans of seeking change of venue to Portsnouth were to appear
before the Examiner in Mbile and ask for it. It is doubtful that
t he change woul d have been granted since the needed w tness, the
master of the ship, was then in Mbile, as were all other nenbers
of the crew on the date of payoff.

Appel l ant al so declares that if a re-hearing were ordered in
Portsnouth he could obtain the testinony of three w tnesses whose
testinony he forfeited by not appearing as ordered on notice at
Mobile. The three wi tnesses whom Appel | ant now wi shes to call were
avai |l able at Mobile at the tinme of service of notice of hearing
upon Appellant. They were nenbers of the crew who were paid off at
that time. Appellant did not ask that these w tnesses be pl aced
under subpoena at the tine of payoff.

The nere all egations that the charges are not true and that
the master was prejudiced are not adequate grounds for appeal. The
Exam ner's findings are based on substantial evidence and there is
no showi ng of bias on the part of the nmaster.

CONCLUSI ON

The findings of the Exam ner are based on substanti al
evi dence, the testinony of the master of NORTHERN STAR, in addition
to properly nade log entries. No evidence to the contrary was even
pl aced before the Exam ner.
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Appel | ant has offered no reason worthy of consideration for
his failure to appear for his hearing. By his failure to appear he
forfeited his right to present evidence. Any action other than
affirmance of the Examiner's order in this case is unthinkable.

ORDER

The order of the Exam ner dated at Mbile, A abama on 24
Cct ober 1969, i s AFFI RVED.

C. R BENDER
Admral, U S. Coast Guard
Conmandant

Signed at Washington, D. C., this 16th day of July 1970.
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Absence from evidence, right to present
***x*  END OF DECI SION NO. 1800 ****=*
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