Appea No. 1903 - Hugh C. McC(MURRAY v. US - 29 December, 1972.

| N THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z- 67692
AND ALL OTHER SEANMAN S DOCUVMENTS
| ssued to: Hugh C. MMARRAY

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1903
Hugh C. MMJRRAY

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 20 January 1971, an Adm nistrative Law Judge of
the United States Coast Guard at New York, N. Y., suspended
Appel l ant' s seaman's docunents for six nonths outright plus six
nont hs on 12 nonths' probation upon finding himguilty of
m sconduct. The specifications found proved allege that while
serving as A B., on board SS MORMACRI O under authority of the
docunent above capti oned, Appellant:

(1) on 17 October 1969 did wongfully assault and batter a
fell ow crewnmenber, while the vessel was at sea;

(2) on 22 Cctober 1969 did wongfully fail to obey a | awful
order of the Chief Mate, to present the "Medical Report
of Duty Status" format Baltinore, Mryland; and

(3) on 23 Cctober 1969 did wongfully desert the vessel at
Bal ti nore, Maryland, after being ordered to remain aboard

file:////hgsms-lawdb/users/K nowl edgeM anagement...%20R%201680%20-%201979/1903%20-%20M CMARRAY .htm (1 of 6) [02/10/2011 10:28:05 AM]



Appea No. 1903 - Hugh C. McC(MURRAY v. US - 29 December, 1972.

by the Chief WMate.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The I nvestigating Oficer introduced in evidence excerpts from
the vessel's shipping articles and official |og and testinony by
the Master and four crewrenbers.

I n defense, Appellant offered in evidence his own testinony,
notes of the Investigating Oficer, the "Medical Report of Duty
Status” form and a clinical abstract from USPHS Hospital,
Bal ti nore, Maryl and.

On 20 January 1971, the Adm nistrative Law Judge rendered a
written decision in which he concluded that the charge and
specifications had been proved. He entered an order suspending all
docunents issued to Appellant for a period of six nonths outright
pl us six nonths on 12 nonths' probation.

The entire decision was served on 1 February 1971. Appeal was
timely filed on or about 22 February 1971.

FI NDI NGS OF FACT

Bet ween 17 and 23 Cctober 1969, Appellant was serving as A B.
on board the SS MORMACRI O and acting under authority of his
docunent while the ship was at sea and in the port of Baltinore,
Mar yl and.

On 17 October 1969, Appellant, in the course of an argunent in
t he nmessroom struck a crewrenber on the face. During the ensuing
struggl e, Appellant clenched the crewrenber's thunb in his teeth,
wher eupon the latter struck himon the head with a bottle. The
Chi ef Mate, having been summoned by a crewnenber, attended to the
wounds of the two nen, notably a profusely bl eeding | aceration of
the Appellant's head. Appellant was placed in the ship's hospital
until the vessel arrived in Baltinore on 22 Cctober whereupon he
was provided a Master's Certificate for the USPHS Hospital. At the
hospital he was classified "Not fit for duty until further
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eval uation. Should seek evaluation within one week." The Medi cal
Report of Duty Status conatined in the space captioned "to return
toclinic," the handwitten words "Baltinmore tonorrow 10-23-69."

On the norning of 23 Cctober, the Chief Mate inquired whether
Appel l ant had his duty status slip. Appellant exhibited the slip
and stated that he was "not fit for duty," but refused to conply
with the Chief Mate's order that he give hima copy. This incident
was reported to the Master who ordered Appellant summoned to his
office. The Chief Mate encountered Appellant prepared to go ashore
and ordered himto remain aboard and report to the Master's office.
Refusing to conply, Appellant |left the ship taking all of his
bel ongi ngs except sonme work cl ot hes.

He did not return to USPHS Hospital, Baltinore, but travelled
to New York where he boarded the ship at payoff.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is contended that the findings,
opi nion and order of the admnistrative |aw judge are arbitrary,
capricious, contrary to | aw and agai nst any reasonabl e i nferences
fromthe facts.

APPEARANCE: Appel | ant, pro se.

OPI NI ON

Wiile the basis for appeal in this case is quite vague, it
woul d appear to be reducible to two propositions: that the
findings of fact are not warranted by the evidence and that proper
findings of fact would fail to support the specific allegations of
m sconduct .

Concerning the first point, it need only be said that it is
well within the province of the adm nistrative | aw judge to weigh
t he evidence on the basis of his perception of the credibility of
the various witnesses. He has not only done so in this case, but
has provided an expl anation of the grounds upon which he assessed
that credibility. The record provides no basis whatsoever for any
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present determ nation that he either erred in his assessnent or
abused hi s discretion.

As to the second point, it is clear that the findings of fact
hol d nore than adequate support at |aw for the findings of

m sconduct as alleged in the specifications found proved. It was
found that Appellant struck the first blowin the scuffle, and this
constituted an assault and battery. It was found that the Chief

Mat e ordered Appellant to give himhis duty status slip.
Appel lant's refusal to do so constituted failure to obey a | awf ul
order.

It was found that Appellant left the ship against orders with
t he avowed intention of seeking nedical care, took substantially
all of his belongings and did not return until payoff in another
port. |If, as Appellant testified, he was told by the hospital
staff that he could not be treated until the "end of the week" and
that he could go to the hospital in New York, he had a duty to
return to the ship and acconpany it to New York. Yet there is no
evidence that he did so. That these facts establish desertion is
cl ear from Decision on Appeal No. 447. There was no

justification for Appellant's absence and the facts show his intent
to remain ashore until payoff.

ORDER

The order of the Administrative Law Judge dated at New YorKk,
N. Y., on 20 January 1971, is AFFI RVED.

C. R BENDER
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D. C, this 29th day of Decenber 1972.

| NDEX
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Evi dence
Credibility of, determ ned by exam ner
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| nt ent
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Assault and Battery

Exam ner's finding upheld
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Credibility determ ned by exam ner
Wt ness

Credibility of, judged by exam ner

*xxxx END OF DECI SION NO. 1903 *****
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