Appea No. 1901 - Raymond MILLY v. US - 26 December, 1972.

IN THE MATTER OF MERCHANT MARI NER' S DOCUMENT Z-836920- D1 AND ALL
OTHER SEAMAN S DOCUMENTS
| ssued to: Raynond M LLY

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1901
Raynond M LLY

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 11 May 1970, an Adm nistrative Law Judge of the
United States Coast Guard at San Francisco, California, revoked
Appel l ant' s seaman's docunents upon finding himguilty of
m sconduct. The specification found proved all eges that while
serving as a deck steward on board SS MARI POSA under authority of
t he docunent above captioned, on or about 22 May 1970; at Suva,
Fiji, wongfully engaged in an unnatural sex act with a male of
m nor age.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence voyage
records of MARI POSA, a judgnent of conviction in a Fiji court, and
the testinony of a wtness.
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I n defense, Appellant offered in evidence his own testinony.
Al t hough the Adm nistrative Law Judge's deci sion states that
Appel l ant testified in his own behalf, the record shows that
Appel l ant was permtted to testify on the limted issue of "due
process” in the Fiji court and that cross-exam nation on the nerits
was not permtted.

At the end of the hearing, the Adm nistrative Law Judge
rendered a witten decision in which he concluded that the charge
and specification had been proved. He then entered an order
revoki ng all docunents issued to Appellant.

The entire decision was served on 20 May 1970. Appeal was
tinmely filed on 8 June 1970 and perfected on 15 January 1971.

FI NDI NGS OF FACT

On 22 May 1970, Appellant was serving as a deck steward on
board SS MARI POSA and acting under authority of his docunent while
the ship was in the port of Suva, Fiji.

At that tinme and place, Appellant wongfully engaged in an
unnatural sex act wwth a male of mnor age. On the sane date,
Appel | ant was convicted on his plea of guilty in the First C ass
Magi strate's Court, Suva, Fiji, of having, on that date, had carnal
knowl edge of a minor nale, against the | aws of nature.

Section 168(a) of the Penal Code of Fiji, Chapter 11 prohibits
unnat ural carnal know edge of any person.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is contended that:

(1) During the proceedings in Fiji, Appellant was
denied his constitutional right to counsel;

(2) during the proceedings in Fiji, Appellant was
denied his constitutional right to be tried by a

jury;
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(3) during the proceedings in Fiji, Appellant was not
advi sed that he had a constitutional right to
remain silent;

(4) the Coast Guard proceedi ngs were invalid because
Appel | ant was denied the right to cross-exam ne
adverse w t nesses;

(5) the Coast Guard proceedings were invalid due to the
| nproper adm ssion of the docunent entitled " Copy
of Record."

APPEARANCE: Sullivan & Johnson, San Francisco, California, by

Al fred G Johnson, Esq., of counsel.

OPI NI ON

At the outset of consideration of the issues in this case | am
confronted by the fact that since the date of the Admnistrative
Law Judge's decision in this case the National Transportation
Saf ety Board handed down in the DAZEY case (see Decision on Appeal
No. 1769) its Order No. EM11. That Order may be construed by sone
as controlling in the instant case. It appears best to ne to state
nmy opi nion upon which ny affirmance of the Adm nistrative Law
Judge's order in the instant case is predicated, and then to
di scuss the DAZEY order.

In looking first, then, to Appellant's brief in the case, |
find that after stating five specific grounds for appeal, it breaks
off into other considerations. Since nost of these citations and
consi derations can be assimlated to one or another of the five
points asserted, | do not intend to consider each court decision
cited separately, but propose to state the broad principles which
| perceive in the laws which | think are dispositive of this case.
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One elenent is common to each of Appellant's first three
points, i.e., that the Federal Constitutional rights of a citizen
of the United States follow himinto a foreign court. | admt that
the Adm nistrative Law Judge apparently thought that this was the
case in his discussion of Appellant's right to confrontation of
Wi tnesses in the Fiji court and his conclusion that the right had
been wai ved by Appellant's plea of guilty in that court. (I point
out here that Appellant has asserted that he was not tal king about
his right of confrontation in the Fiji court but of his right to
confrontation in the R S. 4450, 46 CFR 137 proceeding, a matter |
wi |l discuss below.). | cannot accept this theory. |If an Anerican
citizen is in a foreign nation, there is no doubt that that person
IS subject to the civil and crimnal jurisdiction of that nation.
|f the person violates the local |aw, he does so at his peril.
Under international |law there is no question about this.

The question nmay be raised, however, as to the effect of the
foreign crimnal judgnent when it is sought to use that judgnent in
a proceeding under the laws of the United States. There appears to
be no specific case in point decided in a court of the United
States. About such a decision (and |I suggest here that only a
court of the United States can finally decide the point, and not
an adm nistrative tribunal whose judgnent giving no force and
effect to the foreign judgnent is, under the present state of U S
| aw, unappeal abl e and unreviewable), | necessarily resort to
anal ogies and the spirit of United States | aw as explicated by the
Suprene Court of the United States and as apparently understood by
t he Executi ve.

What we are principally concerned wth here is the question of
what respect is due in tribunals of the United States to judgnents
made by courts of foreign countries. It seens to ne, on both
judicial and executive precedent, that a high degree of respect is
due to themso that at |east as high, if not higher, degree of
respect must be accorded to them by adm nistrative tribunal than in
judicial tribunals, until the judiciary says otherw se.

| would Iike to nmake clear here that we are not dealing with
the "full faith and credit" clause of the United States
Constitution nor with the effect of the Fourteenth Anendnent of the
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United States Constitution, nor with a "conflict of |aws" question,
under which each State of the United States nay be considered a
“foreign sovereign" for judgnent purposes under the Federal Union
and the Federal Constitution. W are dealing nakedly with an

I nternational question, and "foreign" applies to sovereigns who are
not subject to the American Federal System

Y

The first analogy which | can see as indicating a guide as to
the respect which a court of the United States will pay to a
j udgnent of the court of a foreign sovereignis in the field of
civil litigation. The rule of the United States Suprene Court is
clearly stated and is easy to follow.

Two | andmar k deci sions of the U S. Suprenme Court, decided the
same day, Hilton v. CGuyot (1895), 159 U S. 113, and
Ritchie v. MMillen (1895), 159 U S. 235, sumup the
position of the United States on the respect to be accorded to
foreign court judgnents. Wen a foreign court has rendered a
judgnment in civil litigation and one or the other of the parties
seeks to relitigate the sane matter in a court of the United
States, the matter is res judicata, thus precluding
relitigation, if the foreign court would give the sane effect to a
judgnent of a United States court; if the foreign court does not
accord such effect to a judgnent of a United States court, the
matter is not res judicata and is subject to relitigation, but

the foreign judgnent is prima facie evidence of the facts
in the case.

It is conceded that a foreign crimnal conviction is not
concl usive of the facts alleged under this doctrine but the anal ogy
shows that it remains prinma facie evidence of the facts
recited and remains so far sufficiently to formthe basis of an
Adm ni strative Law Judge's findings, no matter what attack is
mounted on it, unless he is persuaded by other evidence that the
j udgnent shoul d be di sregarded.

V
It is nentioned again that the Adm nistrative Law Judge in the
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I nstant case specifically spoke of the right of confrontation as

one el enent of due process that follows an Anerican citizen into a
foreign court. It is true that he correctly determ ned that the

right of confrontation was wai ved by Appellant's plea of guilty in
the Fiji court, and it is also true that Appellant insists that he
IS not arguing the right of confrontation in the Fiji court but in
the R S. 4450 hearing itself. It is interesting to note, however,

that in HIlton v. Guyot, supra, the defendant in the

French proceedi ng conpl ai ned that one of the plaintiffs had been
permtted to testify wi thout being placed under oath and that the
def endant had not been permtted to cross-examne him The Suprene
Court held that this did not affect the validity of the French

j udgnent, al though such evidence, plus certain docunentary

evi dence, woul d not have been admtted in a court of the United
States. The test, said the Court, was whether the trial was
conducted within the laws of the country in which the trial was
held. This reinforces the view expressed above that the tests for
"“due process" in the instant case should be "due process under the
| aw of the sovereign having jurisdiction" not "due process" under
the Constitution of the United States, or under the constitution of
any State thereof.

It 1s apparent to ne fromthis that while the U S. Suprene
Court itself has never sought to speak of "due process" in foreign
court actions, because the termas used int the Constitution of the
United States has absolutely no application to proceedings in
foreign courts, if one attenpts to snuggle the termin through the
back door, "due process,"” wth respect to proceedings in a foreign
court can nean only "due process"” under the |law of the sovereign
sitting in judgnent. It nmeans only that the American citizen nust
have had his trial in the foreign tribunal under the sane |aws and
procedure as any other person, national or foreign, would have
recei ved.

| repeat here that what constitutional rights follow an
American citizen into foreign tribunals is not a matter for an
adm nistrative agency to decide. It is a matter which only a court
of the United States may decide. Anticipatorily, | say here,
again, that it should not be decided adversely to the jurisdiction
of a United States tribunal by an adm nistrative tribunal whose
judgnents adverse to the "jurisdiction" are not reviewable in nor
appeal able to a United States court.
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To conclude this part, | think that the respect owed to
foreign judgnents as stated in Hlton v. GQuyot and

Ritchie v. McMillen is so clearly delineated by the Suprene

Court that no flouting of these foreign judgnents can be accepted
or respected in collateral attack in a United States proceedi ng
unl ess there is overwhel m ng evidentiary vol une.

Under judicial principles of comty, "due process" in the
| nstant case nmeans process correct under the law of Fiji, and the

Fiji judgnent is prima facie evidence of the facts recited
t her ei n.

W

In view of what has just been said there is no need to pass
upon the specific denials of constitutional rights nentioned by
Appel | ant but sone interesting points nmay be comment ed upon.

As to a right to counsel, the witness who was present at the
Fiji trial testified that he heard Appellant being advised that he
coul d have counsel. \Wen one speaks of a right to remain silent,
one is talking of extra-judicial confessions and the right not to
testify at trial. Appellant nmade no extra-judicial confession and
was not conpelled to testify at trial. A court has the right to
call on an accused to plead to charges. There is no
“constitutional™ right not to plead. Appellant pleaded guilty.

Vi |

On Appel lant's fourth point, whatever the extent of the right
to confrontation by and cross-exam nati on of adverse w tnesses may
be in an adm ni strative proceeding, he was not denied that right at
the hearing. The wi tness who appeared and testified was subject to
cross-exam nation. The other evidence at hearing was the record of
the Fiji court. There can be no cross-exam nation of a record.
Appel | ant cannot nean that he had a right to confrontati on by and
cross-exam nation of every person who participated in the naking of
that record. Properly identified records made in the regqgul ar
course of business are adm ssible in evidence even w thout the
direct testinony of all those who contributed to the collection of
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i nformati on on which the record is based. A record of conviction
in a court is a record nade in the regular course of business of
the court.

VI

As to Appellant's fifth point, it can be said that the record
of the Fiji court was properly admtted into evidence because
Appel | ant stipul ated before the Adm nistrative Law Judge that the
record was aut henti c.

I X

As | have said the appeal in the instant case i medi ately
calls to mnd the National Transportation Safety Board O der No.
EM 11 dated July 8, 1970, in the case of Leland O DAZEY. |
bel i eve that certain distinctions my be nmade between t he DAZEY
case and the instant case such as to justify the conclusion that
t he DAZEY Order does not apply here. The DAZEY Order itself has
rai sed many questions in ny mnd, and I am sure that Coast Guard
field personnel are confused as to its application to pending

cases. | amtherefore noved to consider this appeal in |ight of
possi bl e | atent "DAZEY" questions. In an attenpt to give a
succinct statenent of the issues involved, | preface this wth a
notation that this case, |like the DAZEY case, fundanentally

I nvol ves the use of a foreign judgnent of crimnal conviction as
proof that an Anerican seaman commtted an act cogni zabl e as
“m sconduct” within the neaning of R S. 4450.

X

Since the DAZEY case cites no judicial precedent nor does it
expound upon any specific legal principles I can only assune that
its Order is based on an interpretation of facts. The Board's

finding that grave doubt exists |eads one to believe that the
Board nust have been swayed by the facts and thereby finding

i nsufficient evidence. Therefore, interpretation of fact would
not, of course, affect future investigative or adjudicative
activities of the Coast Guard nor of the Board itself. | feel that
t he Board gave considerable reliance to DAZEY's testinony as to a
“frame"” by a prostitute. This coupled with the doubts on the

adm ssibility of the docunents, and its conpassion for DAZEY's
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| ncarceration for 42 days before seeing an attorney and 17 nore
days after sentencing played upon the synpathies of the Board.
This the National Transportation Safety Board may do, as the
hi ghest adm nistrative reviewing authority in revocation cases;
however, in the DAZEY case it nust be nmade clear that no | egal
princi pl es were expounded upon to change the adm ssibility of
foreign judgnents in admnistrative proceedings./H

Xl

The true reason why an act prohibited in a foreign country by
a person anenable to action under R S. 4450 is m sconduct within
t he neaning of the statute is not that the act would be violative
of alaw of the United States or of a State thereof; it is because
the act has violated the |aw of the country in which the person who
i s anenable to action under R S. 4450 is found to have commtted
t he act.

To put the matter in the conpletely abstract form if the | aw
of sovereign X prohibits Y and A, an Anmerican seaman conmts Y
whil e under the jurisdiction of X the act is m sconduct within the
meaning of R S. 4450 and its wongful ness need not be separately
proved as being violative of sone law of the United States. The
principle is correct whether the act is proved by a record of
conviction in a foreign court, the strongest proof | can inagi ne of
the fact of the act, or by testinony of w tnesses.

| nmust hold that any act of a person subject to R S. 4450
which is violative of the |aw of the place where it is commtted is
m sconduct within the neaning of R S. 4450 whether the act viol ated
a law of the United States or any State thereof. It follows that
It does not matter how the act is proved. |If it is proved by a
j udgnment of conviction in a court of conpetent jurisdiction, that
I s about the highest formof proof that could be asked for. If it
I's proved only by eyew tness testinony, the admnistrative |aw
judge hearing the case has only the ordinary problem of eval uation
of evi dence.

The term "m sconduct” as used in R S. 4450, as | have
construed it, has always included violation of a foreign |aw by a
person subject to R S. 4450. |Investigative and adjudicative
personnel nust be gui ded by precedents established in Appeal
Deci sions and applicable federal statutes as interpreted by the
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Suprene Court of the United States and other lower U S. courts. It
Is to be noted that there are thirteen deci sions addressed to and
sanctioning the admssibility and use of foreign court judgnents

I n these adm nistrative proceedi ngs. Such Decisions of the
Commandant are Appeal Nos. 361, 773, 916, 975, 998, 1042, 1154,
1318, 1421, 1440, 1466, 1675 and 1770. These are in addition to

t he DAZEY case, Appeal No. 1769 and subsequent NTSB Order EM 11.

Xl

Concerning the adm ssibility of docunents offered into
evi dence, nanely, copies of foreign court convictions and consul ar
reports, et al., it should be noted that properly authenticated
official records and docunents are authorized by the provisions of
28 U.S.C. 1740 and 28 U.S.C. 1741 and by Rule 44 of the Federal
Rules of Civil Procedure. In the DAZEY case the Japanese court
case was not properly authenticated nor was it a docunent that
woul d be adm ssible in United States court proceedi ngs under 28
U S . C 1740 (consul ar reports) nor 28 U . S.C. 1741 (foreign
judgnents). Such is not the situation in the instant case since
t hese exhibits admttedly are, and are found to be, properly
aut henticated. They m ght be hearsay evidence but they are
adm ssi bl e hearsay evidence, as exceptions to the hearsay evidence
rule since they are official records made in the regular course of
busi ness of the court.

X

Some m ght argue that the decision in the DAZEY case inplies
that the Investigating Oficer has the burden of affirmative proof
of the nature and el enents of the offense for which a person
charged has been convicted if he asserts that he was denied "due
process."” | cannot accept that this is what the Board neant since
it would require in every case in which a foreign conviction was
relied on that the presunption of regularity recogni zed under
international lawin a foreign court proceedings be conpletely
abrogated. It is nmy opinion that statenents going to "due process

are obiter dictum It should also be noted that the Board
made no reference nor does it cite any of the well considered

principles of |aw established by HIlton v. Guyot, supra.
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X'V

Certain broad considerations may be stressed here in
conclusion. Instinctive xenophobia has no place in Anerican | egal
proceedi ngs when judgnents of foreign courts are to be eval uat ed.
| f we expect Anerican seanen to be treated fairly in foreign
countries, where they are permtted ashore only as guests of the
country and not even as the result of an international convention,
we nust not only expect those seanen to respect the |aws of the
host country but we nmust accord a decent respect to the judgnents
of the courts of that country.

There is no perm ssible subjective suspicion that the courts
of nations X, Y, and Z should be treated in a hierarchy of
reliability. Only probative evidence of a high order should produce
a finding that a judgnment of foreign court does not establish the
facts recited therein. Such a finding should obviously be based
upon the evidence in the case before the admnistrative | aw judge.

ORDER

The order of the Admi nistrative Law Judge dated at San
Franci sco, California, on 11 May 1970, is AFFI RMVED.

C. R BENDER
Admral, U S. Coast Guard
Conmandant

Signed at Washington, D.C., this 26 day of Decenber 1972.

| NDEX
Adm ni strative Proceedi ngs

NTSB Order No. Em 11 (DAZEY case) discussed and
di sti ngui shed
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Constitutional Rights

Use of foreign judgnent of crimnal conviction as proof of
“m sconduct "

Court conviction, effect of
Fiji court
Forei gn court
Prima facie evidence
Court Record

Foreign court - properly authenticated official records and
docunent s adm ssi bl e

Cr oss-exam nati on

Persons who participated in the nmaking of a properly
adm tted docunent

Due Process

No deni al of by use of foreign judgnent

Under the |law of the sovereign setting in judgnment
Evi dence

Forei gn court conviction, adm ssible when properly
aut henti cat ed

Regul ar course of business, records

Forei gn judgnents
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Prima facie evidence of facts therein

Hearsay rule, applicability of

| NDEX
M sconduct
Foreign | aw, includes violation of
Act violative of the law of the place where it is commtted
O f enses
Forei gn port
Policy of Coast CGuard
Foreign crimnal convictions
Prima facie case
Conviction in foreign court
Words and Phrases
For ei gn
NTSB Orders

NTSB Order No. EM 11 (DAZEY case) di scussed and
di sti ngui shed.

*xx**x  END OF DECI SI ON NO. 1901 ****=*
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