Appea No. 1900 - Stanley S. ORKWISZEWSKI v. US - 14 December, 1972

I N THE MATTER OF MERCHANT MARI NER S DOCUMENT Z-366 201 AND ALL
OTHER SEAMAN S DOCUNMENTS
| ssued to: Stanley S. ORKW SZEWSKI

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1900
Stanl ey S. ORKW SZEWSKI

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 11 June 1970, an Adm nistrative Law Judge of
the United States Coast Guard at Phil adel phia, Pennsyl vani a,
suspended Appellant,' seaman's docunents for two nonths out-right
plus three nonths on twelve nonths' probation upon finding him
guilty of m sconduct. The specifications found proved all ege that
whil e serving as a w per on board SS COMWANDER under authority of
t he docunent above captioned, on or about 17 May 1968, Appell ant,
whil e the vessel was at the Foreign Port of Amsterdam

1) wongfully created a disturbance in the crew s nmessroom
2) wongfully assaulted and battered the Chief Engineer; and

3) wrongfully used threatening words to a fell ow crewnrenber,
Abl e Seaman Edwi n Davi s.

file:////hgsms-lawdb/users/K nowledgeM anagement...%201680%20-%201979/1900%20-%200RK WISZEWSKI.htm (1 of 6) [02/10/2011 10:27:57 AM]



Appea No. 1900 - Stanley S. ORKWISZEWSKI v. US - 14 December, 1972

On the first day of the hearing, Appellant appeared, but his
attorney did not. The Adm nistrative Law Judge entered a pl ea of
not guilty to the charge and each specification.

The I nvestigating Oficer introduced in evidence testinony by
t he Chi ef Engi neer and Abl e Seaman Edwin Davis with the stipulation
that Appellant's attorney would be furnished a transcript of this
testinony and an opportunity to cross-examne at a |later date.

| n defense, Appellant offered no evidence. The Adm nistrative
Law Judge adjourned the hearing instructing himto maintain contact
with his attorney and the Investigating Oficer. He did not do so
and approxi mately one year later, a registered letter to his |ast
known address having returned nmarked "addressee unknown", the

heari ng continued in absentia at the Investigating Oficer's
urging. The Investigating Oficer introduced in evidence the
returned registered letter, a letter from Appellant's attorney
stating that he no | onger represented Appellant, and a certified
extract fromthe official |og book of COMVANDER

About one year after the hearing, the Adm nistrative Law Judge
rendered a witten decision in which he concluded that the charge
and the above specification had been proved. The Adm nistrative
Law Judge then entered an order suspending all docunents issued to
Appel l ant, for a period of two nonths outright plus three nonths on
t wel ve nont hs' probati on.

The entire decision was served on Appellant on 10 June 1971.
Appeal was tinely filed on 18 June 1971.

FI NDI NGS OF FACT

On 17 May 1968, Appellant was serving as a w per on board the
SS COMWANDER and acting under authority of his docunent while the
ship was in the port of Ansterdam

Due to the procedural nature of the appeal, further findings
of fact are unnecessary.

BASES OF APPEAL
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Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is contended that:

1) Appel | ant was provided neither notice of the continued
hearing date nor opportunity to cross-exan ne the
gover nnent W t nesses;

2) Appel l ant has a true and just defense to the nerits; and

3) | nposition of the suspension is unwarranted so | ong after
the original hearing date, especially in view of the
procedural defects and Appellant's apparently clear
record since that tine.

APPEARANCE: Gol dstein & Gol dstein, Philadel phia by Paul M
CGol dst ei n.

OPI NI ON

The original exam nation of the transitory witnesses in the
absence of Appellant's counsel and the agreenent for |ater
Cross-exam nation were apparently reasonabl e under the
circunstances. The problemlies in the fact that Appellant was

never actually afforded the opportunity to conduct such

cross-exam nation or to introduce evidence on his behalf. The
reason for this procedural flawis that he was never given notice
of the continued hearing date. 46 CFR 137.05-25 requires

actual notice of the tinme and place of hearing to the person
charged. An unsuccessful attenpt to serve notice does not fulfill

the requirenents for a hearing in absentia. Such a hearing
Is justified only when a party, having received notice, fails to
appear at the proper tinme and place. (46 CFR 137.20-25)

It 1s true that Appellant contributed to the | ack of notice by
his failure to maintain communications with his attorney and the
I nvestigating officer. However, the responsibility is nore
properly placed on the Adm nistrative Law Judge. 46 CFR 137.20-10
provides that the "may ... adjourn such hearing to a |later date ...
by announcenent at the hearing or by other appropriate notice."
The fornmer approach is direct and sinple and shoul d probably be
utilized whenever possible. If the Adm nistrative Law Judge el ects

file://l/hgsms-lawdb/users/K nowledgeM anagement...%6201680%20-%201979/1900%20-%6200RK WISZEWSK|.htm (3 of 6) [02/10/2011 10:27:57 AM]



Appea No. 1900 - Stanley S. ORKWISZEWSKI v. US - 14 December, 1972

the latter nethod, however, he assunes the risk that the party
charged will be difficult or inpossible to |ocate. Appell ant
shoul d not have been permtted depart the hearing wthout a set
date for his return.

This failure of notice anobunts to a |ack of due process which
calls for aremand. This is especially obvious in |light of
Appel l ant's assertions of a "true and just defense.” However, one
must take into account the fact that the alleged m sconduct and the
original hearing occurred nore than four years ago. The two
heari ng dates were separated by one year. The Adm nistrative Law
Judge' s order was entered one year |ater and served upon Appell ant
still another year later. Thus, a three year delay occurred as a
result of the failure to set a definite reappearance date at the
close of the first day of hearing. Considering the renedial nature
of suspension proceedings (46 CFR 137.01-20) and Appellant's
apparently clean record since May 1968, no purpose would be served
by further proceedings in this case.

ORDER

The order of the Adm nistrative Law Judge dated at
Phi | adel phi a, Pennsylvania on 11 June 1970, is VACATED and the
charges are DI SM SSED.

The findings are SET ASI DE.

C. R BENDER
Admral, United States Coast Guard
Commandant

Si gned at Washington, D. C, this 14th day of Decenber 1972.

| NDEX

Adj our nnent
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Shoul d be to a day certain

Adm ni strative Proceedi ngs
Not i ce act ual

Due Process
Adequat e notice of hearing
Deni al of

Cross- exam nati on
Right to

Hear i ngs
Absence from no actual notice
Fair hearing, denial of
| n absentia, due process requirenent
Noti ce of, inadequate

When person charged fails to appear, as duty to notify him of
dates, tinmes, and places of proceeding

| n absentia Proceedi ngs
Notice, failure to give
Noti ce
Act ual

| nadequacy of
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O hearing, insufficiency of
Order of Admi nistrative Law Judge
Vacat ed

*xx*x%x  END OF DECI SION NO. 1900 ****=*
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