Appeal No. 1931 - WALTER S. POLLARD v. US - 23 May, 1973.

I N THE MATTER OF MERCHANT MARI NER S DOCUMENT Z-968859- D2
AND ALL OTHER SEAMAN DOCUMENTS
| ssued to: WALTER S. POLLARD

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1931
WALTER S. POLLARD

Thi s appeal has been taken in accordance with Title 46 United
States Code 239 (g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 10 Novenber 1971, an Adm nistrative Law Judge
of the United States Coast Guard at Portsmouth, Virginia, revoked
Appel I ant's seaman docunents outright upon finding himaguilty of
m sconduct. The specification found proved alleges that while
serving as a Second Cook on board the United States N. S. MAUMEE
under authority of the docunent above captioned, on or about 20
August 1971, Appellant did wongfully assault and batter another
crewnenber with a dangerous weapon; to wit, a knife, resulting in
injury to that crewnrenber.

At the hearing, Appellant was represented by professional
counsel and entered a plea of not gquilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence docunentary
evi dence and the testinony of w tnesses.

file:////hgsms-lawdb/users/K nowledgeM anagement...& %20R%201680%20-%201979/1931%20-%20POL LARD.htm (1 of 7) [02/10/2011 10:27:36 AM]



Appeal No. 1931 - WALTER S. POLLARD v. US - 23 May, 1973.

At the end of the hearing, the Adm nistrative Law Judge
rendered a decision in which he concluded that the charge and
specification had been proved. He then served a witten order on
Appel | ant revoking all docunents issued to Appell ant.

The entire decision was served on 10 Novenber 1971. Appeal
was tinely filed on 18 October 1971 and perfected on 7 February
1972.

FI NDI NGS OF FACT

On 20 August 1971, Appellant was serving as a Second Cook on
board the U S. N S. MAUMEE and acting under authority of his
docunent while the ship was at sea. About a nonth earlier a verbal
altercation had taken place between Appell ant and anot her
crewnrenber of the sanme race. On this date of 20 August 1971
Appel | ant engaged in an argunent wth the sane crewrenber, a
bedroomutilityman, concerning discrimnation. At its termnation
Appel lant left the ness hall and returned seven to ten m nutes
|ater with a knife in his right hand and hi dden under his apron.

As Appell ant entered the ness hall he swung with the knife at
t he bedroomutilityman who was standing with his back to a
bul khead. Anot her crewrenber shouted a sinultaneous warning,
causing the utilityman to junp back, however, he was struck in the
| eft side, level with and approxi mately seven inches to the |left of
his navel. The other crewrenber grabbed Appellant and told the
utilityman to obtain care for his wound. Appellant imediately
reported the incident to the Master and admitted striking the
utilityman with a kni fe whereupon he was subsequently confined in
a spare room

The utilityman after receiving first aid and after being
evacuat ed by seapl ane was delivered to Goose Bay, Labrador, where
he was hospitalized and subsequently operated on. He was
repatriated to the United States on 1 Septenber 1971 and was still
unfit for duty on 28 Septenber 1971, the date of the hearing.

Appel | ant has served on nerchant vessels for approxi mately
twenty (20) years and there is no Coast Guard record of any prior
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m sconduct .

A conpl ai nt was | odged agai nst Appell ant by a Special Agent of
the F.B.I. after which a warrant was issued for his arrest,
charging himwth assault with a dangerous weapon with intent to do
bodily harm The matter was brought to a Grand Jury which returned
a report of failure to concur in indictnment, comonly referred to
as a "No Bill."

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. Various grounds are urged in his notice
of appeal and subsequent brief, and they are primarily an attack
upon the Judge's assignnment of weight to that evidence.

Appel | ant al so asserts that he acted in self-defense upon
threat of bodily harm that there was no proof of intent or
prenedi tation, and that provocation justified the assault and
battery. He also feels that the G and Jury action and the
subsequent hearing constitutes doubl e jeopardy.

APPEARANCE: Epstein and Epstein of Norfolk, Virginia, by Nathan
Epstein, Esq.

OPI NI ON

| find that the evidence required to conclude that the
Appel l ant wongfully assaulted and battered a fell ow crewnenber
with a knife in such nmanner to cause serious injury was
consi derably nore than substantial. To disapprove such findings it
must be found that they are not based on substantial evidence or
that the evidence is so inherently unreliable, incredible, or
irrel evant that no finding can be supported as a nmatter of |aw.
When there is conflicting evidence, it is the function of the trier
of the facts, the Judge, to assign weight to the evidence and to
resolve conflicts. It is evident that the Judge has sifted and
sorted all the evidence in this case and his findings of fact wll
not be disturbed. The evidence relied upon was the testinony of
eyewi t nesses, docunentary material made in the regul ar course of
busi ness and within statutory requirenents, Appellant's own
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testinony and the actual knife used. The evidence produced was
substantial evidence of a reliable and probative character and
fully established the case agai nst Appel | ant.

The use of a knife in self-defense was not justified since
there was neither creditable evidence that Appellant was in
| mm nent danger of serious bodily injury nor any basis for
reasonabl e belief that he was in imm nent danger of any bodily
injury, prior to or during the knifing attack. H's own testinony
supported by other eyew tnesses indicate that he al ways noved
forward to the attack, never retreated, nor was he ever placed in
any jeopardy. As a matter of fact Appellant had to be physically
restrai ned by other crewnenbers from continuing the stabbing
att ack.

The argunent that there nust be a show ng of intent and/or
prenedi tation before Appellant can be found guilty of assault and
battery is unfounded in these adm ni strative proceedi ngs.
Appel | ant has, throughout his appeal, alluded to crim nal
procedures and appears uninforned as to the degree of proof
required. As previously noted the evidence provided was
substantial and sufficient for a show ng of wongful assault and
battery in these proceedi ngs.

|V

Appel l ant's contention that revocation of his docunent for the
of fense of assault and battery is double jeopardy in |light of the
"no bill" Gand Jury action is without nerit. Admnistrative
proceedi ngs under 46 U.S.C. 239 have been consistently held to be
a renedi al sanction rather than a penal one since the prinmary
purpose is to provide a deterrent for the protection of seanen and
for safety of |ife at sea. This position has support in 46 U S. C
239(h) which provides for the referral of evidence of crimnal
liability to the Attorney General for prosecution under the
crimnal code, thus recognizing and providing for the separability
of the penal fromthe renmedial or admnistrative action. There is
al so a distinction with respect to the degree of proof required in
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t hese adm ni strative proceedi ngs (substantial evidence) and
crimnal actions (proof beyond a reasonable doubt). Further, it
shoul d be noted that Grand Jury action is not a trial and as such
Is not res judicata of the crim nal aspects of the offense.

Al t hough there is sone el enent of punishnent involved when a
seaman's docunent is revoked, this does not, even when a crim nal
trial is held, constitute double jeopardy wthin the neaning of the
Fifth Arendnent of the Constitution of the United States since the
revocation is not a crimnal penalty nor a matter of crimna
record.

V

Appel | ant appears to claimthat if the assault and battery is
properly proved then the revocation order is excessive in |ight of
his good prior record and his famly hardship and therefore desires
probati on.

| find that an unprovoked attack, sudden and w t hout warning
resulting in a hospitalizing injury can not be viewed very lightly.
Kni fi ngs aboard vessels are of grave concern to all who nake a
living by followng the sea and are of grave concern to the Coast
GQuard which is charged with pronoting safety at sea and protecting
ot her seanen agai nst a possible recurrence. An individual who can
not exercise a great deal of self-restraint during mnor
di sagreenents is not fit to pursue such an occupation. | have
consi dered the hardship i nposed upon his famly, however, it's a
har dshi p he shoul d have consi dered when he chose to act in the
manner he did. | find that Appellant has such propensities and
proclivities for violence that the order of revocation was proper.

ORDER

The order of the Adm nistrative Law Judge dated at Portsnouth,
Virginia on 10 Novenber 1971, is AFFI RVED.

C. R BENDER

Si gned at Washington, D. C, this 23rd day of My 1973.
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Assault & battery
**x*%*  END OF DECI SION NO. 1931 ****x*
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