Appea No. 1929 - Buena Ventura Cruz JAVIER, JR. v. US- 22 May, 1973.

IN THE MATTER OF DOCUMENT NO Z-661069- D3 DOCUMENT AND ALL OTHER
SEAMAN S DOCUMENTS
| ssued to: Buena Ventura Cruz JAVIER JR

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1929
Buena Ventura Cruz JAVI ER JR

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 18 June 1970, an Adm nistrative Law Judge of
the United States Coast Guard at San Francisco, California,
suspended Appellant's seaman's docunents for three nonths upon
finding himguilty of m sconduct. The specifications found proved
all ege that while serving as an oiler on board SS FRONTENAC VI CTORY
under authority of the docunent above captioned, on or about 6
August 1968, Appellant, at San Francisco, California:

(1) wongfully used abusive | anguage to an officer of the
United States Coast Guard, LTJG David B. Weiner, in the
performance of his duties; and

(2) wongfully assaulted a nenber of the Coast Guard, Chief
Petty Oficer R J. Collins, in the performance of his
duti es.

At the hearing, Appellant was represented by professional
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counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The I nvestigating Oficer introduced in evidence voyage
records of FRONTENAC VI CTORY and the testinony of three w tnesses.

I n defense, Appellant offered in evidence his own testinony.

After the end of the hearing, the Admnistrative Law Judge
rendered a witten decision in which he concluded that the charge
and specifications had been proved. The Judge then entered an
order suspending all docunents issued to Appellant for a period of
t hree nont hs.

The entire decision was served on 18 Novenber 1970. Appeal
was tinely filed on 18 Novenber 1970. Although Appellant had until
18 March 1971 to do so, he has added nothing to his original notice
of appeal .

FI NDI NGS OF FACT
On 6 August 1968, Appellant was serving as an oiler on board
SS FRONTENAC VI CTORY and acting under authority of his docunent
while the ship was in port of San Francisco, Cal. In view of the
ultimate disposition of this case, no further fact finding is
needed.

BASES OF APPEAL

Di scussion of the specific points on appeal raised by
Appel l ant is not necessary for the disposition of his case.

OPI NI ON

The hearing in this case was held on 9 August 1968, three days
after the conduct in question occurred. |t has now been al nost
five years since the conduct occurred and the hearing was held.

Such del ay does not per se constitute grounds for reversal,
but it does require close scrutiny of the facts to determne if
prejudice to the Appellant has been occasi oned thereby.
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In this case there is no reasonabl e expl anation for the

| engthy delay. 1In relation to the facts in the case, it is noted
that it is questionable whether the evidence adduced at the hearing
w || support the finding that Appellant was guilty of assault. In

light, of the relative mnor nature of the other charge, use of

abusi ve | anguage, and the fact that these proceedi ngs are intended
to be renedial in nature, there appears to be no appropriate reason
to now i nvoke the suspensi on order.

ORDER

The findings of the Adm nistrative Law Judge dated at San
Franci sco, California, on 18 June 1970, are SET ASIDE. The order
I s VACATED, and the charges are DI SM SSED.

C. R BENDER
Admral, United States Coast Guard
Conmandant

Si gned at Washington, D.C., this 22nd day of May 1973.

| NDEX
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Del ay of as ground for reversal
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