Appeal No. 1925 - James T. ABBOTT v. US - 17 May, 1973.

IN THE MATTER OF LI CENSE NO. 198947
| ssued to: Janes T. ABBOTT BK-284423

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1925
Janes T. ABBOIT

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137, 30- 1.

By order dated January 1971, an Adm nistrative Law Judge of
the United States Coast guard at New York, New York, suspended
Appel lant's |icense for three nonths outright upon finding him
guilty of two charges of negligence. the first charge of
negl i gence found proved is supported by two specifications, the
first of which alleges that the Appellant, while serving as Master
aboard the SS PONCE DE LEON on 8 March 1969, while enroute Pier 13,
Staten |sland, New York, fromsea in the Verrazano Narrows Bri dge
wongfully did fail to navigate with due caution as the burdened
vessel by failing to keep out of the way of the SS HONG KONG
MERCHANT in a crossing situation in violation of Rules 19 and 22 of
the Inland Rules of the Road. The second specification under the
first charge all eges that Appellant on that sane date, in that sane
| ocation, failed to navigate on the starboard side of the channel
until the channel was clear for a safe crossing, and therefore
contributed to a collision between his vessel and the SS HONG KONG
VERCHANT.
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The second charge of negligence is supported by a single
specification which alleges that the Appellant on 24 March 1969
whil e Master of the SS PONCE DE LEON when that vessel was departing
San Juan Harbor failed to determ ne the ship's position before
making a left turn into the G aving Dock Channel thereby grounding
his vessel in the vicinity of Puerto Neuvo Channel Light 3
(LL-1305).

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the first and
second specification under the first charge and nol o contendere to
t he second charge and specification.

The I nvestigating Oficer introduced in evidence Coast and
Geodetic Survey chart No. 541, transcripts of testinony of nenbers
of the crew of the HONG KONG MERCHANT, and the testinony of the
pilot of the HONG KONG MERCHANT.

I n defense, Appellant offered in evidence his own testinony
and that of two other w tnesses, several Coast and Geodetic survey
charts, photographs of the two vessels, and copies of various
docunent s.

At the end of the hearing, the Adm nistrative Law Judge
rendered a witten decision in which he concluded that the first
charge and both specifications had been proved and accepted the
plea to the second charge and specification. The Admnistrative
Law Judge then entered an order suspending Appellant's license for
a period of three nonths outright.

The entire decision was served on 1 February 1971. Appeal was
tinely filed on 1 February 1971. A brief in support of appeal was
filed on 18 July 1971.

FI NDI NGS OF FACT

On 8 March 1969, Appellant was serving as Master on board the
United States SS PONCE DE LEON under authority of the captioned
docunents while the vessel was inbound to Pier 13, Staten Island,
New York. On that sane date the SS HONG KONG MERCHANT was out bound
fromPier 1, Brooklyn, New York, to sea. The SS HONG KONG MERCHANT
Is an Anerican Victory type vessel and the SS PONCE DE LEON is a
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super-trailership. Hereinafter the vessels wll be referred to as
t he MERCHANT and PONCE respectively.

The MERCHANT left Pier 1, Brooklyn, at about 1955 on the
evening of 8 March 1969. On board, in addition to her crew, was
Sandy Hook Pil ot Joseph Licata who was in control of the vessel up
to and including the tinme of collision. The vessel proceeded down
the East River between the Battery and Governors Island at full
ahead (harbor maneuvering speed of approximately 11 knots). The
Mer chant rounded Buoy 24, about 1/10 of a mle off and cane to
course 168 degrees which was later, off Pier 24, Staten |sland,
adjusted to 170 degrees heading for the Narrows and open sea.

The PONCE with the Appellant at the conn, arrived Anbrose
Li ght at 2018 on the sanme evening. Her speed was then reduced from
sea speed of 23 knots to nmaneuvering speed of 15 knots which was
mai ntai ned until just prior to the collision. Approaching G aven
Shoal Buoy (19A), the vessel was on course 244 degrees. After
speaki ng by phone to the tugs off Pier 13 and told there was no
novenent inside Staten |Island Anchorage, Appellant altered course
to 310 degrees which was naintained until the tinme of collision.
The weat her was clear with good visibility and westerly w nds of
10- 15 knots. The tide was fl ooding.

As t he MERCHANT rounded Buoy 24, the sandy Hook Pil ot observed
the red and green lights of the PONCE bel ow the Verrazano Bri dge.
After roundi ng the buoy and while noving down the channel on course
168, the pilot had the red side |light of the PONCE on his own port
bow. At 2048, as the MERCHANT was abreast of Pier 24, Staten
| sland, and had altered course slightly to 170, the pilot observed
the range lights on the PONCE begin to open indicating she was
turning left. At this tine the port side |ight closed out and the
green starboard |ight becane visible. when the pilot of the
MERCHANT observed the range |ights opening, he blew one blast to
t he i nbound vessel. Receiving no reply to his one-blast signal, the
pilot blew a four-blast signal, followed by a one-blast signal and
put the engines on stop. The sane series of a danger signal and
one- bl ast was repeated twice nore by the pilot without reply from
the PONCE. Followi ng the Last one-blast, the pilot thought he
heard a one-blast reply, so he ordered full ahead on the engines.
This occurred at 2050, followed al nost imedi ately be a two-bl ast
signal fromthe PONCE. In rapid succession the pilot put the
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engi nes at stop, then full astern.

At approxi mately 2050, after Appellant had begun altering his
course to 310 degrees, he sighted the MERCHANT. At this tinme his
speed was reduced to half-ahead. A few second |ater he blew a
t wo- bl ast signal followed by a danger signal and then put the
engi nes on stop. No reply was heard to his signals, so another
danger signal was bl own, and the engines were put at full astern.

Bot h vessels were under astern bells after 2051 and up until
the collision. At 2052 the bow of the MERCHANT cane into contact
with the starboard side of the PONCE about 500 feet fromthe staten
| sl and shores north of the Verrazano Bridge. Both vessels
sust ai ned damage, but there were no injuries.

Because of the disposition to be nade as to charge two, no
findings of fact regarding that incident are nmade.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. |In addition to nunmerous exceptions to
t he findi ngs, conclusions, and opinion of the Adm nistrative Law,
Judge, the Appellant raises the follow ng specific points:

(1) "The Hearing Exam ner's conclusion that the change of
course of PONCE DE LEON to her left in the vicinity of Craven
Shoal Buoy was not "legitimtely' made and therefore

consi dered a separate and distinct act of negligence was
clearly erroneous, in fact and in |aw."

(2) "The action of the Hearing Exam ner in faulting the
Appel lant for a violation of Articles 19 and 22 of the Inland
Rul es of the Road was clearly erroneous and shoul d be
reversed."

APPEARANCE: Cichanowicz & Callan of New York, N.Y. by Joseph
Brush, Esq.

OPI NI ON
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Before taking up the exceptions and contentions raised by
Appel l ant to charge one, sone discussion of the plea entered to the
second charge of m sconduct is required. The adm nistrative Law
Judge all owed Appellant to enter a plea of nolo contendere to the
second charge and specification stating that for the purposes of
the hearing it was the equivalent of a guilty plea. Wile it is
true that for sone purposes such a plea does have the effect of a
guilty plea, it has no place in these proceedings. The purpose for
the plea in crimnal proceedings is to allow the accused to accept
t he puni shnent without admtting guilt for the offense. Since the
sol e purpose of this proceeding is to determ ne whether the person
charged was negligent such a plea serves no useful purpose here.

46 CFR 137.20-75(a) provides that the Judge is to obtain from
t he person charged a "definite plea" to each charge and
specification and where the person does not make a "definite plea"
the Judge is to enter a plea of not guilty. The plea of nolo
contendere is not a "definite plea” wthin the neaning of this
regul ations: therefore, the Adm nistrative Law Judge shoul d have
entered for Appellant a plea of not guilty. entrance of such a
plea at this tinme would require sending the case back to receive
evi dence as to charge two; however, because of the | apse of tine
since the original hearing and because of the disposition of charge
one, it is not deened necessary to remand for further findings.
t herefore, charge two is hereby di sm ssed.

| find it unnecessary, in the consideration of this appeal, to
address nyself to each of the nunerous exceptions put forward by
the Appellant in his brief on appeal. |In the main, the exceptions
concern di sagreenents between the findings of the Admnistrative
Law Judge and those which the Appellant woul d have made. The
exceptions to the conclusions reached are |ikew se based on
di sagreenents with the evidentiary findings. The Admnistrative
Law Judge's findings and concl usions were derived froman anal ysis
and evaluation of all the testinony adduced during the hearing, It
Is his function to evaluate the credibility of witnesses in
det erm ni ng whose version of the events under considerations is
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correct. As | have stated repeatedly in past decisions, the
gquestion of weight to be accorded the evidence is for the Judge to
determ ne and, unless it can be shown that the evidence upon which
he relied was inherently incredible, his findings cannot be agai nst
the weight of the evidence and will not be set aside on appeal.

The test is whether a reasonable man coul d have nade the sane
findings as reached by the Judge, not whether he woul d have agreed
with those findings. See Decision on Appeal No. 1753.

| find that there is substantial evidence of a reliable and
probative character to support the findings of the Adm nistrative
Law Judge. It is ny opinion that the facts set forth above clearly
establish a crossing situation where it was the duty of Appell ant
as master of the PONCE, the burdened vessel, to keep out of the way
of the vessel on his starboard side (33 USCA 204). | also find
that Appellant failed to continue navigating his vessel on the
starboard side of the channel until the channel was clear for a
safe crossing (33 USCA 210).

Appel lant's first point on appeal challenges the finding that
the change in course to 310 degrees in the vicinity of Craven Shoal
Buoy (19A) was not legitimtely nade. He does not contest that the
Narrows is a narrow channel within the neaning of Article 25 of the
I nl and Rul es of the Road, but argues that this "technical"
violation did not anount to a separate act of negligence.

In urging this argunent, Appellant bears the burden of proving
that the violation could not reasonably be held to have been a

proxi mate cause of the collision. States Steanship Co. v.

Per manent Steanship Corp., 231 F. 2d 82 (9th Cr. 1956). The

facts do not support Appellant's burden. His turn fromthe
starboard side over to the Staten |Island side was comenced at

2048; the collision occurred at 2052 on Appellant's port side of
the channel. This short period of only four mnutes indicates that
t he channel was obviously not sufficiently clear of traffic to
exonerate Appellant's departure fromhis statutory obligations.

The cases cited by Appellant are not persuasive. Regardless of the
action taken by the MERCHANT, Appellant was at fault for being on
the wong side of the channel. Had he not nmaneuvered into the

situation, there would have been no collision. See Artic
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Shi pping Corp. v. Qulfcoast Transit Co., 333 F. 2d 605 (5th Cr.
1964) .

Appel l ant further insists that the pilot of the MERCHANT was
not charged by the coast Guard because of an agreenent between it
and the Sandy Hook Pilots Association and inplies that he was
prejudi ced thereby. It way be that the pilot Licata did not follow
proper procedure hinself, but the fault of any other vessel or
person involved in this collisionis imaterial. This is not a
case against the MERCHANT or its pilot, nor is it a case agai nst
the PONCE, it is a case involving Appellant's docunents and his
privilege to operate thereunder. It should also be noted by
Appel | ant that the Coast CGuard is not prevented fromtaking action
against the licenses of pilots and has done so in a proper case
where the pilot was serving under his Federal |icense. See
deci si on on appeal No. 1670.

|V

Appel l ant's second point is that the Adm nistrative Law Judge
erred in faulting Appellant for violation of Articles 19 and 22 of
the Inland Rules. He argues that the facts do not nmke out a
crossing situation because the courses of the vessels were not
I ntersecting. The evidence is otherwise. The testinony of the
pilot, Joseph Licata, supported by the testinony of nenbers of the
crew of the MERCHANT, clearly shows that the MERCHANT was
proceedi ng sout hbound for Anbrose channel on a definite course
while the Appellant, after altering his course off Craven Shoal
Buoy, was proceeding on a course bound for the PONCE s berth at
Staten Island. The witnesses agree that as the vessels approached
one anot her the PONCE was showi ng open range lights with her green
| ight visable a few points off the MERCHANT' s port bow. In such a
situation, the vessels were on intersecting courses.

In order to establish a crossing situation wthin Rule 16, it
must be shown that (1) the hol ding-on vessel was established on a
definite course; (2) the anticipated course of the vessels involves
a risk of collision; and (3) the vessels encountered one anot her
with sufficient tinme and space to allow themto maneuver.
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Giffin on Collision, p. 106. Appellant's owm wtness, M.
Pigott, testified that, had the whistle signals been heard, the
PONCE coul d have turned to starboard and avoi ded the MERCHANT (R
154); therefore, there nust have been sufficient tinme to maneuver.
It is equally obvious that there was a risk of collision fromthe
anticipated courses of the vessels. To establish a risk of
collision it is"...not necessary for a collision to be inmm nent or

even probable..."” Ocean Marine Ltd. v. U S. Lines Co., 300 F.
2nd 496, 499 (2nd Cir. 1962).

Once the obligations of a rule of navigation becone applicable
to vessels, they continue to be applicable so long as the

opportunity to avoid the collision remains the sane. NY. &

Li verpool Co. v. Rundall, 21 How. 372 (1859). Therefore, the
Appel l ant as the master of the burdened vessel was obliged to keep
out of the way of the MERCHANT. This he failed to do and nust,

t herefore, be held accountabl e.

Finally, Appellant attenpts to make out a case of speci al
ci rcunstances which if accepted would require a departure fromthe
ordinarily applicable rules. Appellant clains that the
configuration of the PONCE nmakes it so distinguishable that it was
readily identifiable as the PONCE DE LEON when first sighted and
t hat since she had been on the sanme run fromPuerto Rico to New
York for a considerable period of tine, everyone knew that her
destination was Pier 13, Staten Island. Even if this were true, it
woul d not make out a case of special circunstances. See The

District of Colunbia, 74 F. 2nd 977 (4th cir 1935). The cases
are uniformin holding that:

"Exceptions to the general rules of navigation are
admtted wth reluctance on the part of the courts, and
only when an adherence to such rules nust necessarily

result in acollision..." The Al bert Dunpbis, 177
U.S. 240, 249 (1900).

Here adherence to the applicable rules, Articles 19, 22, and 25,
woul d not have resulted in a collision, but would have all owed the
vessel s to pass one anot her safely.

CONCLUSI ON
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The findings of the Adm nistrative Law Judge, supported by
substantial evidence, establish a crossing situation in which it
was the duty of Appellant as Master of the burdened vessel to stay
clear of the other. appellant was at fault in failing to adhere to
the precepts of the crossing rule. The evidence al so established
that Appellant's failure to abide by the narrow channel rule
contributed to the collision.

Al t hough ny findings in regard to the second charge of
negl i gence require dismssal of that charge, | consider the
seriousness of the two specifications found proved, together with
Appel lant's prior record, sufficient to affirmthe order entered by
the Adm nistrative Law Judge.

ORDER

The order of the Adm nistrative Law Judge dated at New York,
New York, on 13 January 1971, is AFFI RVED.

C. R BENDER
Admral, U S. Coast @Quard
Commandant

Si gned at Washington, D.C. this 17th day of My 1973.

| NDEX
Col I'1 si on

Crossing situation
Speci al circunstances, not extant
Ri sk of, defined

Fi ndi ngs of Fact
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Duty to affirmunless clearly erroneous

Based upon substantial evidence

Exam ner uphel d unl ess evidence relied upon was inherently
I ncredi bl e

Navi gati on, rules of

Crossing situation, definition of

Violation of not "technical"”

Applicability, continuance of sane status throughout
I nci dent

Ri ver or channel

Speci al circunstances

I nl and rul es 19, 22, 25

St arboard hand rul e

Negl i gence

Failure to keep out of way
Wong side of channel
Not affected by other vessel

Pilots
Jurisdiction over
Pl ea
Nol o contendre, unacceptable resulting in dism ssal
Policy of Coast CGuard
Pilots, action against
Ri ver or Channel

Crossing situation
Nar r ow channel rul e

*xx**x  END OF DECI SI ON NO. 1925 *#***=*
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