Appea No. 1923 - Paul A. ADAMSVv. US- 26 April, 1973.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-902-768-1 AND
ALL OTHER SEAMAN S DOCUNMENTS
| ssued to: Paul A. ADANS

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1923
Paul A. ADANMS

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal regqgulations
137. 30- 1.

By order dated 14 January 1971, an Adm nistrative Law Judge of
the United States Coast Guard at Houston, Texas, suspended
Appel l ant' s seaman's docunents for six nonths outright plus six
nont hs on twel ve nonths' probation upon finding himguilty of
m sconduct. The specification found proved alleges that while
serving as an oiler on board the United States SS SI LVER DOVE under
authority of the docunent above descri bed, on or about 30 Novenber
1970 and 1, 2 and 4 Decenber 1970 Appellant wongfully absented
hi mself fromhis vessel and duties w thout perm ssion.

At the hearing, Appellant did not appear. The Adm nistrative
Law Judge entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence certain
voyage records of the SILVER DOVE. Because of Appellant's absence,
not hi ng was offered in defense.
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At the end of the hearing, the Adm nistrative Law Judge
rendered an oral decision in which he concluded that the charge and
speci fication had been proved. The Adm nistrative Law Judge then
entered an order suspending all docunents issued to Appellant, for
a period of six nonths outright plus six nmonths on 12 nont hs'
probati on.

The entire decision and order was served on 6 Decenber 1971.
Appeal was tinely filed.

FI NDI NGS OF FACT

On 30 Novenber 1970 and 1, 2 and 4 decenber 1970, Appell ant
was serving as an G ler on board the United States SS SI LVER DOVE
and acting under authority of his docunent while the ship was in
the port of Constantza, Romania and on the above-nentioned dates
was wongfully absent fromhis vessel and duties w thout
perm ssion.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. The Appellant attenpts to explain the
reasons for his absences fromthe vessel and his duties and the
reason for his absence fromthe hearing. It is also urged that the
order is a "very harsh penalty for these charges."

OPI NI ON

The issues raised on appeal are matters in defense of the
charge found proved. Such itens woul d have been proper subjects to
pl ace before the Adm nistrative Law Judge for his consideration
during the hearing, but they are not tinely when raised for the
first tinme on appeal, and will not be consi dered.

The record before nme contains clear error of a jurisdictional
nat ure whi ch, though not raised on appeal, governs the disposition
of this case. To proceed with a hearing in absentia the record
must contain proof that the Appellant was provided notice of the
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hearing. The record is devoid of substantial evidence that the
Appel | ant had been given notice of the hearing. The Investigating
O ficer and Adm nistrative Law Judge nade reference to an
"affidavit of service" which was "on file." Since the record
contains no such affidavit it nmust be concluded that what was
referred to was the notice of hearing appended to the record which
was not entered in evidence. The Investigating Oficer and the
Adm ni strative Law Judge engaged in a coll oquy concerning the

ci rcunst ances of service of the charges and notice of the hearing,
but at no tinme did the Investigating Oficer testify under oath as
to such circunstances. |In the absence of proof of adequate notice,
the in absentia proceedings are a nullity.

ORDER

The order of the Adm nistrative Law Judge dated at Houston,
Texas, on 14 January 1971 is VACATED, the findings are SET ASI DE
and the charge is DI SM SSED.

C. R BENDER
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D. C., this 26th day of April 1973.

| NDEX

Appeal s
Defense not tinely if presented first tinme on appeal

Jurisdictional error presented for first tinme on appeal

| nvestigating Oficer

Failure to swear to service of hearing notice
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Jurisdiction

Lack of for failure to prove seanan served
Right to raise question at any tine

Noti ce
O hearing, inadequate proof of
Servi ce of Seaman

Sworn proof of required.
**x** END OF DECI SI ON NO. 1923 ****x*
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