Appea No. 1916 - Robert McCGOWAN v. US - 30 March, 1973.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-151735-D3
AND ALL OTHER SEAMAN S DOCUNMENTS
| ssued to: Robert MGOMNAN

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1916
Robert M GOMNN

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 28 January 1970, an Adm nistrative Law Judge of
the United States Coast Guard at San Francisco, California,
suspended Appellant's seaman's docunents for three nonths outright
plus three nonths on six nonths' probation upon finding himaguilty
of m sconduct. The specifications found proved all eges that while
serving as able seanman on board the United States SS GREEN LAKE
under authority of the docunent above captioned, on or about 17
Cct ober 1969, Appellant was wongfully absent w thout | eave on
numer ous occasions, failed to performon one occasion, and fail ed
to join vessel; all while in inawa.

At the hearing, Appellant did not appear. The Adm nistrative
Law Judge entered a plea of not guilty to the charge and each
speci fication.

The I nvestigating Oficer introduced in evidence voyage
records of the SS GREEN LAKE. There was no defense.
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At the end of the hearing, the Adm nistrative Law Judge
rendered an oral decision in which he concluded that the charge and
fourteen specifications had been proved. He then served a witten
order on Appel |l ant suspending all docunents issued to himfor a
period of three nonths outright plus three nonths on six nonths'
probati on.

The entire decision and order was served on 21 Decenber 1971.
Notice of Appeal was tinely filed on 21 Decenber 1971. Appeal
cannot be perfected due to the unavailability of a transcript of
t he heari ng.

FI NDI NGS OF FACT

During Cctober and Novenber 1969, Appellant was serving as
Abl e Seaman on board the United States SS GREEN LAKE and acti ng
under authority of his docunent while the ship was in the ports of
Bruckner Bay and Naha Cki nawa. Because of the disposition to be
made of this case no further findings of fact are necessary.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge.

Due to the unavailability of a record no fornmal bases of
appeal have been presented.

APPEARANCE: Appel | ant, pro se.

OPI NI ON

Suspensi on and revocati on proceedings are for the purpose of
assisting the Coast Guard in carrying out its statutory
responsibility to pronote safety of |ife and property at sea.
These proceedings are renedial in nature intended to maintain
st andards of conpetency and conduct by insuring that |icensed or
certificated persons carry out their duties and responsibilities.
They al so require procedures, consistent with statutory and
regul atory requi renents, which provide persons charged, such as
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Appellant, with a fair and inpartial hearing coupled with an appeal
procedure providing for a proper and adequate review.

In the instant case an "in absentia" hearing was conduct ed

Wi th apparently adequate proof and consistent with statutory
requi renents. Subsequently it appears that the private court
reporter was unable to transcribe a record of the hearing. Oher
agency personnel have been unable to offer any encouragenent that
a record of the hearing could ever be reconstructed. Sinply
stated, the Appellant cannot be provided with the required record
to assist himin preparing his appeal.

In accordance with statutory requirenents, 5 U S. C. 556 and
regul ations, 46 CFR 137.30 the record for decision on appeal
i ncl udes the transcript of the hearing and exhibits together with
all the papers filed in the proceedings and this nust be avail able
for agency review.

CONCLUSI ON

| must conclude that the order be reversed due to the
unavai l ability of an adequate record for appellate review

ORDER

The order of the Admi nistrative Law Judge dated at San
Franci sco, California, on 28 January 1970, is VACATED. The charges
are DI SM SSED.

C. R BENDER
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D.C., this 30th day of March 1973.
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