Appea No. 1913 - David R. GOLDING v. US - 30 March, 1973.

IN THE MATTER OF LI CENSE NO. 78589
AND ALL OTHER SEAMAN S DOCUNMENTS
| ssued to: David R GOLDI NG

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1913
David R GOLDI NG

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 12 May 1972, an Adm nistrative Law Judge of the
United States Coast Guard at Jacksonville, Florida, after a hearing
held at M am, suspended Appellant's seaman's docunents for four
nont hs outright plus four nonths on ei ghteen nonths' probation upon
finding himguilty of negligence. The specification found proved
all eges that while serving as master on board MV JUNGLE QUEEN 11
under authority of the |icense above captioned, on or about 21
March 1971, Appellant "wongfully failed to insure that the vessel
was properly prepared to sail; to wit: That you got the vessel
underway with a nmooring line made fast to the pier resulting in
failure of nooring devices causing personal injuries to three of
t he passengers on board the vessel."

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.
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The I nvestigating O ficer introduced in evidence a formreport
of personal injury and the testinony of four w tnesses.

I n defense, Appellant offered in evidence his own testinony.

Wt hout objection the Adm nistrative Law Judge took a vi ew of
t he vessel.

At the end of the hearing, the Adm nistrative Law Judge
rendered a witten decision in which he concluded that the charge
and specification had been proved. He then entered an order
suspendi ng all docunents issued to Appellant for a period of four
nont hs outright plus four nonths on 18 nonths' probation.

The entire decision was served on 19 May 1972. Appeal was
tinmely filed on 20 May 1972 and perfected on 4 Cctober 1972.

BASES OF APPEAL
Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is urged that a formreport of
personal injury was inproperly admtted into evidence.

APPEARANCE: Di Gulian, Spellacy & Bernstein, by Dale R Sanders,
Esq., Ft. Lauderdal e, Florida.

OPI NI ON

Appel | ant conpl ains of the introduction into evidence of a
report made by himrelative to the casualty involved in this
hearing. At the tine of its adm ssion, over objection, the
Adm ni strative Law Judge noted, that "the Investigating Oficer
I ntroduced docunentary evidence consisting of a certified copy of
CG Form No. 2692, Report of Personal Injury or Loss of Life, filed
by the Respondent on 26 March 1971. . . " The docunent is, in
fact, a copy of a Form CG 924e.
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Appel | ant has three objections to the use of the form

(1) that it was not properly authenticated as havi ng been
made by the person purporting to have made it (Appel |l ant
hi msel ) ;

(2) that it is inadm ssable under 46 CFR 137.20-120; and

(3) that it was altered by the addition of material by a
person ot her than the naker.

I n Decision on Appeal No. 903 | held that a naster's report of
personal injury, required by regulation, was admssible in a 46 CFR
137 proceeding, citing Steinberg Dredging Co. v. Mran Tow ng
& Transp. Co., Inc., CA 2 (1952), 196 F 2nd 1002. Wile the
St ei nberg decision did not specifically nention 28 U . S.C. 1733
it spoke in the ternms of the statute. It not only held that a
report filed pursuant to a Federal regulation (46 CFR 137. 3,
Original Edition, a predecessor to present 46 CFR 136.05) was an
of ficial governnment record and as such adm ssible in evidence, but
t hat aut hentication was provided by the production of the record
fromthe authorized custodi an.

Since the report in this case was filed pursuant to regul ation
with the Coast Guard, and since it was produced fromthe custody of
t he Coast CGuard, Appellant's argunent from |l ack of authentication
fails.

Wil e the Steinberg decision holds a report of the kind in
guestion adm ssible in court and Decision on Appeal No. 903 hol ds

such a report generally adm ssible in these suspensi on and
revocation proceedi ngs, 46 CFR 137.20-120 causes a new question
here. In the case in No. 903 the Appellant was a person nentioned
in the report but he was not the naker of the report. Here,
Appel l ant is the naker of the report.
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The section cited states:

"No person shall be permtted to testify with respect to
adm ssi ons made by the person charged during or in the course
of a Coast CGuard investigation except for the purpose of
| npeachnent . "

It would be idle to pretend that the production and offering of the
formreport escapes the section because "no person [was] permtted
to testify.” It would be equally so to take the position that the
filing of the formreport did not occur "during or in the course of
a Coast CGuard investigation"” but was nerely prelimnary to or apart
froman investigation proper. It is true that section 10 of the
act of June 20, 1874 (33 U.S.C. 361), long antedated the authority
to conduct narine casualty investigations as reflected in 46 CFR
136. There is no need here to delve into the history of 33 U S. C
361 and of regul ati ons made pursuant to the anended R S. 4450, and
the nultitude of distinctions that mght be attenpted. It is
enough to point out that 33 U S.C. 361 and 46 U S.C. 239 are both
cited as being interpreted or applied at 46 CFR 136. Under the
present treatnent of these laws there is no longer a valid
practical reason to attenpt to distinguish between the nature of a
CG 2692 and a CG 924e or any other formof casualty report. The
report is no nore than one of several possible initial steps in a
casualty investigation, although at tines it nay even be the only
st ep.

What is in the report is a statenment conpellable under the
subpoena power of R S. 4450. |Insofar as such a report constitutes
an adm ssion (i.e. insofar as it mght be useful to offer it in
evidence at a hearing in which the maker of the report is the
person charged), its adm ssion into evidence is barred by 46 CFR
137. 20-120.

There is in this case, of course, no question of use of the
formstatenent solely for purposes of inpeachnent. Its receipt
I nto evidence cane as the first item of business on the
| nvestigating Oficer's case-in-chief.

On this point, this is a case of novel inpression and a renmand
to the Adm nistrative Law Judge is appropriate. Neverthel ess,
Appel lant's third point reveals an error which nust al so be avoi ded
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i n further proceedings.
| V

When the Investigating O ficer advised the Admnistrative Law
Judge that the copy of CG 924e presented had been altered by hi m by
the addition of words not on the form when Appellant subscribed it,
the Adm nistrative Law Judge st at ed:

"I amgoing to direct that either this | anguage that has
been added by the Investigating Oficer after M. ol ding had
signed this report, either be stricken fromit or if it is
not, it wll be ignored so far as | amconcerned with this
docunent." R-15.

Atrier of facts can be presuned to disregard that which he
says he will disregard, but still it seens reasonable that an
I nvestigating officer should not run the risk of even apparent
error by offering such a docunent in content other than as it was
received by him Several ways were avail able to have achi eved the
desired end. However, it appears that the Adm nistrative Law Judge
| apsed in this instance. He nentions in the prelimnary statenent
in his decision only that the Formreport was admtted into
evi dence, but |ater he says:

"It is true that Ms. Adkins suffered severe injuries.
The record is silent as to the exact extent of these injuries
except for a statenent, added by a Coast CGuard investigating
officer to the report of the casualty filed by the Respondent
after he had signed it, indicating that Ms. Adkins suffered
the [ oss of an eye and other facial injuries. Unfortunately,
no order of mne can alleviate these injuries to Ms. Adkins
or the other passengers, nor can | nmake any order conpensati ng
them for such injuries. That is the business of another
forum" D 12-13

This indicates that the Adm nistrative Law Judge not only
failed to conport hinself within the limts which he hinself
recogni zed but actually went far afield into considerations
irrelevant and alien to this proceeding.

| n proceedi ngs on remand the Adm nistrative Law Judge w ||
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confine hinself to the record properly before himand wll state
the reasons for his findings on the basis of the adm ssible
evidence. He may, at his discretion, use the proper record nade
before himfor a new decision or hear additional relevant evidence.

ORDER

The order of the Adm nistrative Law Judge dated at
Jacksonville, Florida, on 12 May 1972, is VACATED. The fi ndings
are SET ASIDE. The case is REMANDED to the Adm nistrative Law
Judge for appropriate proceedi ngs.

C. R BENDER
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D. C., this 30th day of March 1973.

| NDEX
Adm ssi ons

Use to inpeach
Evi dence

Oficial docunents
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Report of Personal Injury (CG form 2692)

Admi ssibility
Use to inpeach

Exam ner
Evi dence outside record, use of
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