Appea No. 1912 - Joseph Roy Richard v. US - 21 March, 1973.

I N THE MATTER OF LI CENSE NO. 382752
MERCHANT MARI NER S DOCUMENT NO. Z- 920- 6170- D1
AND ALL OTHER SEANVAN S DOCUVMENTS
| ssued to: Joseph Roy Richard

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1912
Joseph Roy Richard

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 22 July 1971, an Adm nistrative Law Judge of
the United States Coast Guard at San Francisco, California,
suspended Appellant's seaman's docunents for three nonths on six
nont hs' probation upon finding himguilty of m sconduct. The
speci fication found proved alleges that while serving as Third
Assi stant Engi neer on board the SS U. S. PILOT under authority of
t he docunent and |icense above captioned, on or about 31 July 1969,
whil e the vessel was at Stockton, California, Appellant did
wrongfully create a disturbance in the vessel's sal oon ness by
di recti ng abusive | anguage towards a fell ow crewrenber and
physi cal |y grabbi ng and manhandl i ng sai d crewnrenber.

At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and each
speci fication.
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The I nvestigating Oficer introduced in evidence testinony of
the victim the nmaster, and two ot her eyew t nesses.

I n def ense, Appellant offered no evidence.

At the end of the hearing, the Admnistrative Law Judge
rendered an oral decision in which he concluded that the charge and
t he above specification had been proved. However, he reserved
deci si on on anot her specification. He subsequently found this
| atter specification unproven and served a witten order on
Appel | ant suspendi ng all docunents issued to himfor a period of
t hree nonths on six nonths' probation.

The entire decision was served on 28 July 1971. Appeal brief
was tinely filed on 26 January 1972.

FI NDI NGS OF FACT

On 31 July 1969, Appellant was serving as Third Assi stant
Engi neer on board the SS U. S. PILOT and acting under authority of
his |license and docunent while the ship was in the port of
St ockton, Californi a.

On 31 July 1969, Appellant and anot her crewnenber engaged in
a series of argunents during which each directed profanity at the
other. This culmnated in Appellant taking the other crewnenber by
t he shoul ders and shaki ng him

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is contended that:

(1) the master and the Coast Guard overreacted to what was
essentially a shouting match;

(2) the delay of tw years between the hearing date and the
decision is grossly unfair to the Appellant.

APPEARANCE: Jennings, Gartland & Tilly, San Francisco,
Cal i forni a.
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OPI NI ON

Because of the disposition of the second ground for appeal, it
IS not necessary to reach the first contention.

The hearing in this case was held on 1 August 1969, the day
foll ow ng that upon which the wongful conduct occurred. However,
t he decision of the Adm nistrative Law Judge was not rendered until
22 July 1971. There was, thus, a delay of just short of two years
bet ween the hearing and the deci sion.

It is to be noted that a delay of this magnitude does not

per se constitute grounds for reversal. The facts of each case
must be scrutinized in order to determ ne the reasons for the

del ay, the possible prejudice to the Appell ant occasi oned thereby,
and the effect upon the renedial nature of the proceedi ngs.

The instant case presented the Adm nistrative Law Judge a far
fromconplex situation. |In fact, he was able to find the charge
and one specification proved before the term nation of the hearing.
For sone reason, he found it necessary to reserve decision on the
ot her specifications, but there appears to have been no
justification for a two year delay thereon. Not only was the
Appel l ant forced to |l ong anticipate the possible severity or
| eni ency of his forthcom ng sanction, but the renedi al purpose of
t he proceedi ngs would seemto be no further served by the
| nposition of a six nonth probation period sone three and one-hal f
years after the occurrence of the wongful conduct. For these
reasons and on the facts of the instant case, the order of the
Adm ni strative Law Judge cannot stand.

ORDER
The order of the Adm nistrative Law Judge dated at San
Franci sco, California, on 22 July 1971, is VACATED and the charge
DI SM SSED.

C. R BENDER
Admral, U S. Coast Guard
Conmmandant
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Si gned at Washington, D.C., this 21st day of March 1973.

| NDEX
Deci si ons of Exam ners
Del ay unexpl ai ned

*xx**x  END OF DECI SION NO. 1912 ****=*
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