Appea No. 1910 - Walton B. HINDS v. US - 16 March, 1973

IN THE MATTER OF LI CENSE NO. 378551 AND DOCUMENT NO. Z-785170
AND ALL OTHER LI CENSES
| ssued to: Walton B. HI NDS

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1910
Wal ton B. HI NDS

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 9 Septenber 1971, an Adm nistrative Law Judge
of the United States Coast CGuard at San D ego, California,
suspended Appellant's license for six nonths on 12 nont hs'
probation upon finding himguilty of violation of a statute. The
speci fications found proved alleges that while serving as a naster
on board the United States fishing vessel CRUSADER under authority
of the |icense above captioned, on or about 2 July 1971 to 25
August 1971, Appellant did wongfully enploy or engage to perform
the duties of mate aboard the CRUSADER, a fishing vessel of 217
gross tons, a person or persons not |licensed to performsuch duties
in violation of 46 U S.C 224a (R S. 4438a) for a fishing voyage on
t he high seas which began at San D ego, California, and term nated
upon sinking of the vessel.

At the hearing, Appellant was represented by nonprof essi onal
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.
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The I nvestigating Oficer introduced in evidence docunentary
evi dence and testinony of w tnesses.

| n defense, Appellant offered in evidence his own testinony
and that of other w tnesses.

At the end of the hearing, the Adm nistrative Law Judge
rendered a decision in which he concluded that the charge and
specification had been proved. He then entered an order suspendi ng
all licenses, issued to Appellant for a period of six nonths on 12
nont hs' probati on.

The entire decision was served on 10 Septenber 1971. Appeal
was perfected on 9 Decenber 1971.

FI NDI NGS OF FACT

On all dates in question, Appellant was serving as a nmaster on
board the fishing vessel CRUSADER and acting under authority of his
| icense while the ship was on a voyage on the high seas within the
meani ng of 46 U S.C. 224a.

Al t hough Appel |l ant was master of the vessel for purposes of
t he vessel docunentation |aws and for purposes of R S. 4438a (46
U S C 224a), which requires all masters and mates aboard vessels
subject to this statute to be |licensed for the purpose of such
servi ce he abdicated, by private agreenent with the vessel's owner,
all other powers and duties of nmaster. The "fish captain" had
conplete authority to dictate who would be in the crew and assi gned
all persons to their duties.

Appel | ant was treated as a nenber of the crew and was ordered
to duties as the fish captain wished. Appellant prinmarily
perfornmed navigational duties, as called upon by the fish captain
to direct the vessel fromone place to another. Wen he wasn't
navi gating, either the fish captain or sone ot her person appointed
by the fish captain was in charge of the navigation of the
CRUSADER. Appel |l ant was regarded as a "paper master" by all
persons engaged in the operation of the vessel.
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Neither the fish captain nor any persons in the crew, other
t han Appellant held a license of any kind issued by the Coast
Guard. When Appell ant was not on watch, persons not qualified
under 46 U. S.C. 224a served as nmate or mates aboard t he CRUSADER
for the voyage in question.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. Although various letters and a brief
speci fy nunerous grounds for appeal they are reducible to the
argunent that there is no substantial evidence to support the
findings and that the entire proceedings were held contrary to | aw
| wll deal with specifics in ny opinion.

APPEARANCE: John W Dillinder, CDR USN (Ret.)

OPI NI ON

Appel lant's primary argunent, that the Adm nistrative Law

Judge's findings are not based on substantial evidence, is

predi cat ed upon undi sputed testinony that Appellant was told he had
no voice in the hiring of crewenbers and had to accept anyone
hired by the "fish captain.” Thus, he did not wongfully or
willfully engage or enploy any person in the crew of the vessel,

but only obeyed orders of the "fish captain.” Further, the entire
crew was al ready on board when he reported to the vessel.

At the hearing, evidence was introduced to show that the
Appel | ant was the master for purposes of the docunentation | aws and
master for the purposes of fulfilling the requirenent of 46 U. S. C
224a requiring a master to be licensed. This arrangenent is often
referred to as a "paper nmaster” arrangenent wherein the de

jure master neets statutory requirenents while the fish captain
Is the de facto naster, the "true nmaster"” for all other

pur poses. See Commandant v. Goul art, NTSB Order EM 25,
adopt ed August 1, 1972 and Commandant's Appeal Decision No. 1858.

Appel | ant also testified that he had di scussed the requirenent of
a licensed mate with the owner on prior occasions and was led to
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bel i eve the Coast Guard had sanctioned such an operati on.

The position of master is clearly established in the body of
the law of the sea and statutes of the U S. Appellant recorded
hi mrsel f as master of the CRUSADER both on the vessels's docunent
and on the crew list which he filed for the voyage. He was in fact
the master required by law to be aboard the vessel. |f he chose by
private agreenent to abdicate his authority, so carefully guarded
by the courts of the United States, he did so at the peril of |oss
or suspension of his license. As master, Appellant enpl oyed as
mate or mates on the vessel persons not qualified for such service
under 46 U. S.C. 224a. | find that as a matter of | aw Appell ant
"engaged or enpl oyed" themand therefore willfully violated the
st at ut ed.

Appel | ant al so argues that a violation of 46 U S. C. 224a
provi des a penalty of $100 and not for suspension and revocation of
his |icense.

The mandatory provisions in Title 46 U S. Code, section 239,
govern suspensi on and revocation proceedings for all |aws or
regul ations containing reference to Title 52 of the Revised
Statutes, one of which is 46 U S.C 224a. Further, section 224a,
in itself, provides for suspension and revocation proceedi ngs of
| i censes of masters of all vessels to which the Oficer's
Conpetency Certificate Convention 1936 applies. The regul ations at
46 CFR 137.01-30 pronul gated pursuant to the statutory authority
provide for instituting suspension and revocation proceedi ngs
agai nst any holder of a license issued by the Coast Guard for
willfully violating any of the provisions of Title 52 of the
Revi sed St at ut es.

Appel | ant urges that the CRUSADER was not required by statute
to have |licensed mates because it was really less than 200 gross
tons due to renoval of a bait tank.

There is no evidence that the vessel was or coul d have been
| ess than 200 gross tons. The vessel's Certificate of Enroll nent
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and License, which was admtted into evidence w thout objection,
clearly states the vessel's gross tonnage as 217.94 gross tons.
Further, testinony of Appellant's witness, a U S. Coast Guard
Adneasurenment O ficer, clearly indicated that the vessel adneasured
over 200 gross tons when she sank and that the owners had never
acconplished the intended alterations to bring her bel ow 200 gross
t ons.

Y

Appel | ant argues that 46 U S.C. 223 is controlling as to
| i censed officers and that this statute specifically exenpts
fishing vessels.

The intent of this statute is to provide adequate nmanni ng and
di vision of hours for |icensed officers on vessels subject to
i nspection. Fishing vessels are exenpt fromthe manni ng
requirenments of this statute because they are not subject to
| nspection by the Coast Guard. However, section 223 is not in
I ssue in this case. The violation involves section 224a which
specifically requires licensed officers on all vessels 200 gross
tons and over, whether or not subject to inspection by the Coast
Guar d.

V

Appel l ant clains that the Coast Guard is estopped from
enforcing 46 U S.C. 224a because of a failure to give notice that
It was, in fact, strictly enforcing sane.

| find no basis for any considerations under the doctrine of
equi tabl e estoppel. Sinply stated, an adm nistrative agency i s not
required to give notice that it is enforcing an Act of Congress, an
act of which it is charged wth enforcenent.

\

Appel l ant indicates that the hearing was unfair, in that the
rul es of evidence were dispensed with and that the Adm nistrative
Law Judge was prejudi ced, overbearing, and exceedingly rude.
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A very close review of the record indicates that quite the
opposite is true. There was substantial evidence of a reliable and
probative character to support the findings as required by
regulation. Al of the evidentiary material was admtted into
evi dence w t hout objection and there was anpl e cross-exam nati on of
the governnent's witness. There was anpl e opportunity to present
W tnesses for the Appellant and there was even a reasonabl e del ay
granted to permt obtaining sane. The transcript of the
proceedi ngs does not indicate a prejudicial attitude and is rather
clear that the Adm nistrative Law Judge used consi derabl e
forbearance and patience. | do agree that the Adm nistrative Law
Judge in his zeal to explain the statutes involved did offer
expl anati ons beyond those normally required; however, none of it
was prejudicial nor did it deny Appellant due process.

ORDER
The order of the Adm nistrative Law Judge dated at San D ego,

California, on 9 Septenber 1971, is AFFI RVED.

C. R BENDER
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D.C., this 16th day of March 1973.

| NDEX
Mast er

"Enpl oynent" of mates
Duties and responsibilities of

Li censes
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Fi shing Vessels, officers
Exam ners
Bi as and prejudice

*xxxx END OF DECI SION NO. 1910 *****
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