Appea No. 1965 - Manuel BATISTA v. US- 29 June, 1973.

IN THE MATTER OF MERCHANT MARI NER S DOCUVMENT NO. Z-1151543-D3
AND ALL OTHER SEAMAN S DOCUNMENTS
| ssued to: Manuel BATI STA

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1965
Manuel BATI STA

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 3 May 1972, an Adm nistrative Law Judge of the
United States Coast Guard at New York, New York suspended
Appel l ant' s seaman's docunents for three nonths outright plus six
nont hs on 18 nonths' probation upon finding himguilty of
m sconduct. The specifications found proved allege that while
serving as an Ordinary Seaman on board the SS MORMACARCO under
authority of the docunent above captioned, Appellant:

(1) did, on 23 July 1971, while said vessel was at sea,
wongfully assault and batter with a dangerous weapon, to wit, a
knife, a nenber of the crew, Kenneth Smth;

(2) did, on 23 July 1971, wongfully verbally threaten a
fellow crew nenber, M. Smth, wth death; and

(3) did, on 31 July 1971, while said vessel was at sea,
wongfully fail to performhis assigned duties due to intoxication.
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At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The I nvestigating Oficer introduced in evidence the testinony
of Bos'n Kenneth A. Smth, excerpts fromthe shipping articles and
officials ship's log and a sketch of the Bos'n's Room

I n defense, Appellant offered in evidence the testinony of
Appel | ant, excerpts fromthe official ship's |og and nedical |og
and the deposition of WIlton Thonpsett.

At the end of the hearing, the Adm nistrative Law Judge
rendered a witten decision in which he concluded that the charge
and three specifications had been proved. The Adm nistrative Law
Judge then entered an order suspending all docunents, issued to
Appel l ant, for a period of three nonths outright plus six nonths on
18 nont hs' probati on.

The entire decision was served on 10 May 1972. Appeal was
tinmely filed on 15 May 1972.

FI NDI NGS OF FACT

On 23 July 1971 and 31 July 1971, Appellant was serving as an
Ordi nary Seaman on board the SS MORVACARGO and acting under
authority of his docunent while the ship was at sea.

On the norning of 23 July 1971 Appellant entered the room of
Bos' n Kenneth A. Smith, awakened Smth and said, "Bos'n, | am going
to kill you." Appellant held a knife in his hand. Smth sat up
and, when the opportunity presented itself, pushed Appell ant
causing himto fall. Smth then attenpted to get the knife, but
Appel l ant had closed it and placed it in his pocket. At no tine
did Appellant strike or attenpt to strike with the knife.

Later the sane day Appellant stated to Smth, "I wll Kkill

you.
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On 31 July 1971 Appellant was intoxicated and failed to stand
hi s wat ch.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is contended that the findings of
fact do not support the Adm nistrative Law Judge's finding that the
First Specification of assault and battery with a dangerous weapon
was proven and charged in that the Appellant did not attack the
victim nor did he attenpt to attack him

APPEARANCE: Appel | ant, by Abraham Freedman, Esq.

OPI NI ON

Appel | ant' s poi nt on appeal pertaining to proof of battery is
wel | taken. The record is devoid of any evidence to support the
finding of the Adm nistrative Law Judge that Appellant conmtted
battery with a dangerous weapon on the day of 23 July 1971. A
battery requires an unauthorized touching of one by another. Here
there was a specific finding that Appellant did not cut Smth wth
the knife and the record presents no evidence of any other action
on Appellant's part which would substantiate a finding of battery
wi t h a danger ous weapon.

The portion of the Appeal which goes to assault is not well
taken. Appellant is correct that the record does not support a
finding of an attenpted battery; there was no action by hi mwhich
could in any way be said to have been an attenpt to carry out his
threat against Smth. However, action on the part of the
perpetrator which creates a reasonabl e apprehension for personal
safety on the part of the victimalso constitutes assault for the
pur pose of a m sconduct charge. This type of assault requires
apparent ability on the part of the perpetrator to carry out his
threatened action. In the instant case Appellant had the apparent
ability to carry out his threat, and reasonabl e apprehensi on on the
part of Smth can be inferred in view of the nature of the
confrontation. Therefore, there is substantial evidence on the
record to support the finding that Appellant was guilty of assault
wi th a dangerous weapon.
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CONCLUSI ON

The findings of the Adm nistrative Law Judge are anended to
conformto the above opinion finding Appellant guilty of assault
wi th a dangerous weapon. In view of the other specifications found
proved and not appeal ed, Appellant's prior record, and the
seriousness of a charge of assault with a dangerous weapon, no
change in the order of the Admnistrative Law Judge is warranted.

ORDER

The order of the Administrative Law Judge dated at New YorKk,
New York on 3 May 1972, is AFFI RVED.

T. R SARGENT
Vice Admral, U S. Coast Guard
Acting Commandant

Si gned at Washington, D.C., this 29th day of June 1973.
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Thr eat ened neans, significance of real or
appar ent

Appeal s

Modi fication of Exam ner's findings

*xx*xx  END OF DECI SION NO. 1965 (****=*
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