Appeal No. 2272 - Edward James Pittsv. US - 30 March, 1982.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE NO. 468276 and MERCHANT MARI NER S DOCUMENT
| ssued to: Edward Janes Pitts Z 975 328

DECI SI ON OF THE VI CE COVMANDANT ON APPEAL
UNI TED STATES COAST GUARD

2272
Edward James Pitts

Thi s appeal has been taken in accordance with Title 46 U S. C
239(g) and 46 CFR 5. 30-1.

By order dated 9 March 1981, an Adm nistrative Law Judge of
the United States Coast Guard at Jacksonville, Florida, suspended
Appel |l ant' s seaman's docunents for one nonth, plus three nonths on
twel ve nonths' probation upon finding himguilty of one charge of
negl i gence and one charge of m sconduct. The respective supporting
speci fications found proved alleged: that while serving as
Operator on board the MV MORANI A #16 and Tow Bar ge MORANI A #400
under authority of the |license above captioned on 19 February 1980,
Appellant's flotilla collided with berth 2 of South Carolina State
Ports Authority Colunbia Street Termi nal in Charl eston, South
Carolina; and that Appellant, while serving as aforesaid,
wrongfully exceeded the scope of his license by navigating fromthe
high seas into inland waters to wt: Charleston Harbor, S. C.,
wi t hout havi ng aboard a properly licensed pilot as required by 46
US C 364. Athird charge, sounding in "Violation of Law," was
found not proved.

The hearing was held at Charleston, South Carolina on May 22,
1980.
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At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to each charge and
speci fication.

The I nvestigating Oficer introduced in evidence el even
exhibits and the testinony of four w tnesses.

I n defense, Appellant offered in evidence his own testinony
and el even exhibits.

After the hearing, the Adm nistrative Law Judge rendered a
witten decision in which he concluded that the charges of
negl i gence and m sconduct and their supporting specifications had
been proved. He then served a witten order on Appell ant suspendi ng
all docunents issued to Appellant for a period of one nonth, plus
t hree nonths on twel ve nonths' probation.

The entire decision was served on 13 March 1981. Appeal was
tinmely filed on 24 March 1981 and perfected on 2 June 1981.

FI NDI NGS OF FACT

On February 19, 1980, Appellant was serving as Operator on
board the tug MORANI A No. 16 and acting under authority of his
| icense while the vessel was push-tow ng the barge MORANI A 400
whi |l e underway in the port of Charleston, South Carolina. MORAN A
No. 16 is of 191 gross tons and 94.7 feet in length. The tank
vessel MORANI A 400 is of 5,651 gross tons and 398 feet in |ength.
On the date in question, the vessels above were enroute the
Charl eston Exxon Term nal fromthe open sea with a cargo of
asphalt. At about 0830 on 19 February 1980, the flotilla was in a
push-tow configuration, in transit up the Cooper River in
Charl eston harbor. Fromthe tine the flotilla entered the harbor,
toits arrival pierside at the Exxon Termnal, it was under the
di rection and control of Appellant. The services of a |licensed
pil ot were neither sought nor utilized. While proceeding up river,
Appel l ant was in comrmunication with a pilot aboard a downbound U. S.
Navy ship, USS SANTA BARBARA. Appell ant was advi sed that the navy
vessel needed to pass under the center span of the Hog |Island Reach
Bridge, to the east of DrumlIsland. Appellant also | earned that a
Navy was submari ne out bound behi nd SANTA BARBARA. To avoi d
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encountering this traffic, Appellant elected to pass west of Drum

| sl and and proceed to the Exxon Termi nal pier via Town Creek Lower
and Upper Reaches. To acconplish this, Appellant was required to
pass through Custom House Reach and enter Town Creek Lower Reach.
While attenpting this maneuver, the flotilla allied the South
Carolina Ports Authority (SCPA) Pier at Colunbus Street. Prior to
the allision, Appellant observed a dredge anchored on the west side
of Custom House Reach which he had to avoid as the shaped course to
enter the Towmn Creek Lower Reach. A flood tide was running in a
northerly direction at the tinme, which was acting on the port
gquarter of the tug, tending to force the flotilla onto a nore
westerly heading than desired. In the vicinity of the dredge, the
fairway was approximately 1,125 feet wde; the fairway tapers over
a di stance of about 400 yards into the Town Creek Lower Reach. The
Reach itself has a channel wi dth of about 500 feet.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is contended that the Adm nistrative
Law Judge erred in his interpretation of 46 U S.C. 405(b). The
gi st of Appellant's assertion is that the statute permts |icensed
operators of uninspected tow ng vessels to pilot tugs and barges on
coastw se voyages. Appellant also challenges the findings of
negl i gence on two grounds: disregard of his own testinony
concerning the presence of a dredge in the vicinity of the
allision; and reliance by the Adm nistrative Law Judge on a nark,
not drawn to scale, on a chart admtted into evidence.

APPEARANCE: Joseph C. Smth, Esq., of Burlington, Underwood &
Lord, New York, New YorKk.

OPI NI ON

Appel | ant reasons that he was operating under his |icense at
all relevant tinmes and that Congress intended the authority
conveyed by the license to apply to coastw se voyages and voyages
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in inland waters. He concludes that his operation of the flotilla
in the waters of Charl eston Harbor was therefore within the scope
of his Coast Guard issued |license and no m sconduct occurred.

After an extensive discussion of |egislation and regul ati ons
dealing with pilotage requirenents, Appellant further asserts that

t he Coast CGuard has violated the requirenents of the Adm nistrative
Procedure Act by urging a "novel" interpretation of the pilotage

| aws wi t hout providing prior notice to the public and the
opportunity for hearings and comment.

The issue of whether the operator of a tugboat of |ess than
1,000 gross tons can serve as the pilot, not only of a tug, but
al so of an acconpanying barge that is in excess of 1000 gross tons
carrying petrol eum products, has recently been the subject of
reviewin the United Stated District Court of the D strict of

Columbia. Myran Maritine Associates v. United States Coast
GQuard, No. 80-3008 (D.D.C. order entered July 15, 1981) appeal

docketed, No. 81-2012 (D.C. Cr. Sept. 11, 1981). On facts
essentially identical to those of Appellant, the court concl uded
that 46 U S. C. 405(b) and federal regul ations do properly require
a licensed pilot on flotillas which include a tank barge in excess
of 1,000 tons carrying petrol eum products. | accept the reasoning
and decision of the District Court as controlling on this aspect of
Appel | ant' s argunent on appeal, as well as being dispositive of
Appel lant's claimthat the requirenent for a licensed pilot in the
| nstant proceedi ngs constitutes inposition of standards not
previously applied to operators.

Appel | ant asserts that the decision of the Admnistrative Law
Judge exhibits clear error in finding negligence proved, since it
was based in sonme neasure on a mark placed on a chart to designate
the position of a dredge. Yet is it clear that the evidence
relating to the location of the dredge and its pipeline was
elicited from Appellant. Admttedly, the position indicated was an
approxi mati on, not a pinpoint fix of the dredge's position. | am
not persuaded, however, that the Adm nistrative Law Judge attenpted
to treat the position indicated by Appellant as an exact one. The
Judge noted in the decision that an area of 150 yards by 100 yards
was covered by Appellant's mark, and that Appellant's indication of
the pipeline's position, even though an approxi mation, could not
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fairly be characterized as extending into the channel. The
Appel l ant' s evi dence was probative of the likely position of the
dredge and pipeline, and could properly be used in conjunction with
the facts concerning the channel's configuration and di nensions to
determne the credibility of Appellant's claimthat his flotilla
was enbarrassed. As Appellant notes in his brief, he should not be
j udged by hindsight, but by the facts known at the tine, or which
shoul d have been known. Know edge of tides, currents, and vessel
maneuvering characteristics are just such facts. Since Appellant
I's charged with knowl edge of all these, and had know edge as wel |l
of the dredge's position as he approached from Cust om House Reach,
not hi ng untoward i ntervened to enbarrass the flotilla. Al facts
necessary to ensure a safe passage were or should have been known
by Appellant before he attenpted and failed to negotiate the bend
in the channel in the vicinity of the dredge. Although several

al ternative courses of action suggest thenselves, | will not

specul ate on which woul d have been appropriate. It is enough to
recogni ze that the channel configuration, taken in concert with the
ot her evi denced, does not support Appellant's claimthat he was
free of negligence or poor seamanship. The record contains
substantial evidence of a reliable and probative character to

support the conclusion of the Adm nistrative Law Judge. See
Appeal Decision Nos. 2153 and 1880.

CONCLUSI ON

The decision of the Adm nistrative Law Judge was founded on
substanti al evidence in accordance with 46 CFR 5.20-95(b). While
| find that the charges in this case were proved, | aminpressed by
the Adm nistrative Law Judge's comments regardi ng Appellant's
deneanor throughout the proceedings. | am al so persuaded t hat
Appel l ant's spotless prior record - thirty years of nmaritine
enpl oynent, fourteen, of which were as a hol der of various Coast
GQuard issued licenses - says nuch for the care and conpetence of
this Operator. In consequences, | believe mtigation of the
remedi al order is appropriate in this case.

ORDER

The order of the Adm nistrative Law Judge dated at
Jacksonville, Florida, on March 9, 1981, is MODIFIED to three
nont hs suspensi on on twel ve nonths' probation.
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R H SCARBOROUGH
Vice Admral, U S. Coast Guard
Vi ce Commandant

Signed at Washington, D.C., this 30th day of March 1982.

sxxxx  END OF DECISION NQ 2272 **x*x
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