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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUMENT
| ssued to: MJURPHY P. HAM LTON [ REDACTED]

DECI SI ON OF THE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2271
MURPHY P. HAM LTON

Thi s appeal has been taken in accordance with Title 46 U S.C
239(g) and 46 CFR 5. 30-1.

By order dated 12 February 1981, an Administrative Law Judge
of the United States Coast Guard at Houston, Texas, revoked
Appel l ant's seaman's docunents upon finding himaguilty of
m sconduct. The specification found proved in part alleged that
whi |l e serving as Chief Cook on board SS TEXACO MARYLAND under
authority of the docunent above captioned, on or about Novenber 24,
1979, Appellant, while said vessel was proceeding to anchorage in
New York Harbor, did wongfully assault and batter with a
potentially dangerous weapon, to wit: a stateroom netal trashcan,
a nenber of the crew, Robert M Jannah (al so known as Robert |
Muhanmed) .

The hearing was held at Corpus Christi, Texas, on 20 January
1981.

At the hearing, Appellant elected to act as his own counsel
and entered a plea of not guilty to the charge and specification.
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The Investigating Oficer introduced in evidence the testinony
of one w tness and six exhibits.

I n defense, Appellant offered in evidence his own testinony.

After the hearing, the Adm nistrative Law Judge rendered a
witten decision in which he concluded that the charge and part of
the specification had been proved. He then entered an order
revoking all docunents issued to Appellant.

The entire decision was served on 2 March 1981. Appeal was
timely filed on 13 March 1981

FI NDI NGS OF FACT

On 24 Novenber 1979, Appellant was serving as Chief Cook on
board the SS TEXACO MARYLAND and acting under authority of his
docunment while the vessel was enroute to anchorage in the port of
New Yor k.

Appel l ant was a relief chief cook under a union contract which
had recently reduced the steward and galley staff nmanning | evel on
Texaco vessels. The Chief Steward, Robert M Jannah, was al so
aboard as relief crew. Appellant had been offered the Chief
Steward's position, but refused it because the relief would have
been of shorter duration, thereby reducing the incone he would have
realized.

Appel I ant, on a nunber of occasions, indicated his
di ssatisfaction with the Chief Steward to others in the galley. He
mai nt ai ned that he was shoul dering an excessi ve workl oad due to the
i nconpetence of the Chief Steward, and the Chief Steward's failure
to share the increased burden resulting fromthe reduced nmanni ng
| evel on the vessel

The Master of the vessel was drawn into this controversy by
the Chief Steward. The Master cautioned Appell ant concerning the
remar ks he had been meki ng, and rem nded Appellant that his
position was subordinate to the Chief Steward. Appellant decided
to quit the vessel as a result of these events, and went to his
room A short tine later, the Chief Steward was on the way to his
own room down the passageway from Appellant's. To reach his room
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the Chief Steward had to pass within arnis reach of Appellant, who
was standing in the door of his stateroomholding a small netal
trash basket. No one else was in the passageway. Seconds after
passi ng Appellant, the Chief Steward suffered a blowto the head
whi ch was acconpani ed by a "poppi ng sound”. The cut induced by the
bl ow required four stitches to close, and the Chief Steward was
rendered not fit for duty for several days as a result of headaches
resulting fromthe injury.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is urged in general terns that
Appel I ant was deni ed procedural due process, that evidence was
i mproperly admtted, that the evidence of record is insufficient to
justify the decision reached and that the order adjudged is too
severe.

APPEARANCE: Al though originally represented on appeal by Dodson
& Dodson, of Corpus Christi, apparently no substitute counsel was
retai ned by Appellant after that firmw thdrew fromthe

pr oceedi ngs.

OPI NI ON

Appel lant filed a notice of appeal stating certain grounds
therefore, but no argunent on the facts or |law was submtted. 1In
consequence, and in order to give reasonabl e consideration on
appeal to one not represented by professional counsel, | have
reviewed the entire record carefully in Iight of the bare
assertions of error.

| find that the proceedi ngs bel ow were conducted in full
conpliance with the regul ati ons governi ng suspensi on and revocation
proceedi ngs contained in Title 46, Code of Federal Regul ations,
part 5. Appellant was afforded the entire panoply of due process
rights to which he was entitl ed.

The assertion of error founded on evidentiary matters is
equally without nerit. The evidence in this case consisted of the
testinony of the Chief Steward and Appell ant and sone reports
related to the occurrence and extent of Jannah's injury. Under the
rel axed rul es governing evidence in these adm nistrative
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proceedi ngs, all of these were adm ssible and probative. 46 CFR
5.20-95, 100. The nere fact that the live testinony was

contradi ctory does not reduce the quantum of substantial and
reliable evidence adduced in this case bel ow that necessary to
satisfy the burden of proof in these proceedings. 46 CFR
5.20-95(b), 5.20-77. It is well settled that the presiding

Adm ni strative Law Judge nmay quite properly resolve issues of
credibility in testinony presented before him Appeal Decision
Nos. 2115, 2018 and 911. The evidence adduced was sufficient to
nmeet the reqgulatory standard of proof in these proceedi ngs and
justified the findings of the Adm nistrative Law Judge. | note,
additionally, that a reasonable inference may be drawn fromthe
evi dence that the Chief Steward was struck with a nmetal trash
basket. However, the Adm nistrative Law Judge determ ned that the
evi dence was not sufficient on this point, an exercise of caution
and discretion which is not clearly erroneous, and which I will not
di sturb on appeal .

Appel lant's final argunent is directed to the severity of the
renmedi al order. Appellant pleads the hardship which revocation of
hi s docunment would work on his famly. Such hardship is a natura
consequence foreseeable to any reasonabl e seaman who woul d engage
in the conduct underlying this proceeding. Appellant,
particul arly, should have been aware of this, since his docunent
has been the subject of two prior suspensions and one prior
revocation. Based on Appellant's record, and after consideration
of the circunstances of the present case, | amconvinced that a
proper renedi al order was rendered. See Appeal Decision 2145.

CONCLUSI ON

This R 'S. 4450 proceedi ng was properly conducted and resulted
in the entry of an appropriate renedi al order.

ORDER
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The order of the Adm nistrative Law Judge dated at Houston
Texas, on 12 February 1981, is AFFI RVED

J. B. HAYES
Admral, U S. COAST GUARD
Conmmandant

Signed at Washington, D.C., this 2nd day of March 1982.

sxxx*x  END OF DECI SION NO 2271 *x*x*x
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