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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE NO. 35802 and MERCHANT MARI NER S DOCUNMENT
| ssued to: Jerry Dewai n Hanki ns Z-[ REDACTED] - PI

DECI SI ON OF THE VI CE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2268
Jerry Dewai n Hanki ns

Thi s appeal has been taken in accordance with Title 46 U. S
C. 239(g) and 46 CFR 5. 30-1.

By order dated 2 Septenber 1980, an Admi nistrative Law judge
of the United States Coast Guard at Houston, Texas, suspended
Appel lant's |icense for two nonths, and further suspended his
docunents for three nonths on twelve nonths' probation, upon
finding himguilty of negligence. The specifications found proved
all eged that while serving as Operator onboard the tug DOVAR
CAPTAI N under authority of the |icense above captioned, on or about
21 June 1980, Appellant failed to insure that the barge DOVAR 118
was properly secured for sea, and on or about 21-27 June 1980,
failed to adequately check the DOVAR 118 while he had it on a 1500
to 1800 foot tow. The specifications allege that both failures
contributed to the sinking of the DOVAR 118 and subsequent oil
pollution into the navigable waters of the United States on 27 June
1980.

The hearing was held at Tanpa, Florida, on 4 August 1980.

At the hearing, Appellant was represented by professional
counsel and entered a plea of guilty to the charge and each
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speci fication

DOVAR 118 was taken in tow by the tug DOVAR CAPTAIN at a
di stance of 1500 to 1800 feet, bound for Tanpa Bay, Florida. The
vessel was taking a "followi ng sea" a portion of the tine.
Appel l ant did not round up and inspect the barge from21 June to 27
June.

Upon approachi ng Tanpa Bay, Florida, on 27 June, Appellant was
told by passing traffic that DOVAR 118 was sinking by the stern and
was trailing oil in the water. Appellant reported to the Coast
GQuard that the barge was sinking near Buoy 6 of Egnont Channel .
Appel I ant was advi sed to clear the channel and ground the barge in
the area to the southeast of Buoy 6, outside the channel. There
was an oil spill and subsequent clean up.

BASSES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is contended that, although Appell ant
does not deny the charge, the order of suspension and probation
shoul d be overturned and an adnonition be assessed for the
foll ow ng reasons: (1) The barge was of an unusual design and no
specific instructions concerning unusual securing procedures were
given to Appellant by the owner; (2) Appellant relied on |icensed
mates to secure the barge; (3) Appellant alleges that rounding up
and checking is not a custonmary practice in the offshore tow ng
i ndustry, and that the barge owner did not require it; (4) Domar
Ocean Transportation of Morgan City, Louisiana, believes that it
did not provide the Appellant with sufficient information to
properly secure the barge; and (5) the Investigating Oficer
recomrended an adnonition

OPI NI ON

The plea of guilty was taken after full advice by professional
counsel as to possible consequences. A provident plea of guilty
elimnates any fact controversy and is sufficient predicate for a
finding that the facts alleged are true. Appeal Decisions No.
1707 and 2107. It further constitutes a waiver of all

non-jurisdictional defects and defenses, Lipsconb v. United
States, 226 F.2d 812 (8th G r. 1955) and obviates the requirenent
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for establishing a prima facie case. Appeal Decision No. 1712.

The charge agai nst Appellant while operating under authority

of his license. Under 46 CFR 5.01-35(a), "A person enployed in the
service of a vessel is considered to be acting under the authority
of a license, certificate or docunent held by himeither when the
hol di ng of such license, certificate or docunent is required by |aw
or regulation or is required in fact as a condition of enploynent.
A person does not cease to act under the authority of his |icense,
certificate of docunent while ashore on authorized or unauthorized
shore | eave fromthe vessel."

Under 46 U. S. C. 405(b) the vessel was required to be under
the direction and control of a person holding a |license as operator
of uni nspected tow ng vessels only while underway. Under
specification one, where the vessel was noored to a dock,
jurisdiction, if it exists,is based on the holding of a license as
a condition of enploynment. |In this case Appeal Decision 2104
(BENSON) woul d appear to require dism ssal of the specification
absent a showing on the record that the |icense was a condition of
enpl oynent even though the respondent had pleaded guilty. In
Benson, after a plea of guilty, matters on the record,

i ncluding a concession by the Investigating Oficer, showed that
Appel l ant was not required by law, regulation, or condition of
enpl oynent to hold a license, nor did the charge all ege
jurisdiction. Therefore he was not acting under the authority of
his |license and, in fact, was not charged as doing so in a case
brought under 46 U. S. C. 239. 1In other words the plea was shown
by the record to be inprovident. Gven that situation the ruling
i n Benson which requires evidence in the record establishing

the holding of a license as a condition of enploynent where a plea
of guilty is entered and neither |law nor regulation require the

| icense, was overly broad and wll not be followed. Wile the
respondent may not by a guilty plea stipulate with the

I nvestigating Oficer as to nmatters of |aw governing jurisdiction,
t he respondent may by guilty plea admt the factual predicate to
jurisdiction, presum ng of course that the charge under
consideration contains the requisite jurisdictional elenents.
Here, in effect, respondent admtted that the hol ding of the
license was a condition of his enploynent thereby supporting the
"under authority of the license" elenent of jurisdiction.

The Appellant al so urges that the order of the Adm nistrative
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Law Judge is overly severe for the reasons recited in the Bases of
Appeal including that it is in excess of that recommended by the
Investigating Oficer. The severity of the order of the

Adm ni strative Law Judge is a matter for his discretion and wll be
nodi fied on appeal only if shown to be arbitrary and capri ci ous.
Where, as here, the Appellant's only livelihood for support of a
famly is captain of a tug, an order not nore severe than shown in
the Tabl e of Average Orders (46 CFR 5.20-165) is far from being
arbitrary and capricious and will not be nodified on appeal.

Appeal Decision 1671 and Appeal Decision 2002.

CONCLUSI ON
The charge and two specifications of negligence against
Appel I ant were proved by plea. The order of the Adm nistrative Law
Judge was not i nappropriate.

CORDER

The Order of the Adm nistrative Law Judge dated 2 Septenber
1980 at Houston, Texas is AFFI RVED

R H SCARBOROUGH
Vice Admral, U S. Coast @Guard
Vi ce Commmandant

Si gned at Washington, D. C, this 3rd day of Decenber 1981

*xx%xx  END OF DECI SI ON NO. 2268 *****
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