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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE NO. 39574
| ssued to: Thonas J. MKN GHT

DECI SI ON OF THE VI CE COVMANDANT ON APPEAL
UNI TED STATES COAST GUARD

2264
Thomas J. McKNI GHT

Thi s appeal has been taken in accordance with 46 U . S.C. 239(9)
and 46 CFR 5. 30- 1.

By order dated 11 Decenber 1980, an Adm nistrative Law Judge
of the United States Coast Guard at New York, New York, suspended
Appel lant's Operator's License for two nonths on ni ne nonths’
probation, upon finding himguilty of negligence. The
speci fication found proved al |l eged that while serving as Qperator
on board the Tug Holly under authority of the |icense above
capti oned, on or about 8 March 1980, Appellant negligently absented
hi nsel f fromthe wheel house of the said vessel, |eaving the
responsi bilities of navigation of the said vessel and its tow to an
unl i censed deckhand, Wodard WIllis, thereby contributing to the
said vessel's collision wwth the N.C. H ghway #58 Bridge across the
Atlantic Intracoastal Waterway at approxinmately Mle 225.9.

The hearing was held at Wl mngton, North Carolina, on 28
August 1980.

At the hearing, Appellant elected to act as his own counsel
and entered a plea of not guilty to the charge and specification.
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The I nvestigating Oficer introduced in evidence the testinony
of two witnesses and four exhibits.

I n defense, Appellant offered in evidence two exhibits, and
the testinony of two witnesses, his own testinony included.

After the hearing, the Adm nistrative Law Judge rendered a
written decision in which he concluded that the charge and
specification had been proved. He then served a witten order on
Appel | ant suspending his license for a period of two nonths on nine
nont hs' probati on.

The entire decision was served on 22 Decenber 1980. Appeal
was tinely filed on 12 January 1981 and perfected on 25 June 1981.

FI NDI NGS OF FACT

On 8 March 1980, Appellant was serving as Operator on board
the tug HOLLY and acting under authority of his |license while the
vessel was underway in the Atlantic Intracoastal Waterway in the
vicinity of Mle 225.

On the date in question, HOLLY was pushing a construction
barge which was fitted with a crane. The crane was secured to
starboard of the mdship line, and had a 62.5 foot boom attached.
The boom was capabl e of many positions, by alteration of its
vertical and horizontal orientation to the control cab. The
preci se position of the boomat the tinme in question is not
preci sely established by the record.

Appel | ant was the only licensed person aboard HOLLY, and was
directing the navigation and control of the flotilla as it
approached the N.C. H ghway No. 58 Bridge. The bridge is of the
fixed type with a vertical clearance of sixty-five feet at nean
hi gh wat er.

The flotilla approached the bridge at a speed of about six
knots, with followng winds and current. The tide was at |ess than
mean high water. Wiile still about one mle fromthe bridge,
Appel | ant deci ded to check his conputations to insure adequate
cl earance woul d exi st for passage under the bridge. Accordingly,
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he departed the pil ot-house and proceeded to a deckhouse on the
barge, |eaving Wwodard WIllis at the wheel. M. WIllis is

unl i censed, but had sone |limted experience steering the HOLLY
flotilla prior to the tine in question. On an earlier occasion he
had successfully steered the flotilla through the sanme bridge, when
Appel | ant was not aboard. Another unlicensed nenber of the crew
was stationed on the barge to provide steering directions by hand
signal to WIlis, since the barge, its deckhouse, and the crane
obstructed the view fromthe pil ot house.

Appel l ant, after consulting materials available in the barge
deckhouse, satisfied hinself that the crane boom woul d safely clear
the bridge span. He remained there on the barge, to study charts
of the area beyond the bridge.

Unfortunately, Appellant's determ nation that a safe passage
was possible was incorrect. Although the flotilla passed under the
bridge close to the center of the span, the end of the boom struck
the bridge and holed the bridge span. The boom was bent under the
| npact, travel ed backwards, and fell upon the stern of the tug. No
personnel injuries resulted fromthe casualty.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. Appellant asserts that:

| . There is no evidence of record upon which to base a
finding of fact as to the type of bridge involved or its vertical
cl ear ance;

1. The evidence does not denonstrate that actual direction
and control of the vessel was left to unlicensed personnel;
I11. The Adm nistrative Law Judge erred in his determ nations

of the credibility of wtnesses and evi dence.

V. Appellant successfully rebutted the presunption of
negl i gence which arose as a result of the allision;

file://l/hgsms-lawdb/users/K nowl edgeM anagementD...& %20R%201980%20-%202279/2264%20-%20M CKNIGHT.htm (3 of 8) [02/10/2011 9:59:44 AM]



Appea No. 2264 - Thomas J. MCKNIGHT v. US - 8 September, 1981.

V. The evidence was insufficient to prove negligence.

OPI NI ON

Appel | ant chal | enges the sufficiency of the evidence which | ed
to the Adm nistrative Law Judge's finding that the bridge in
guestion was a fixed bridge with a vertical clearance of 65 feet
above nmean high water. This assertion is without nerit. The
| nvestigating Oficer's Exhibit 4, and extract of Chart 11541,
clearly indicates that the bride in question is a fixed span having
a 65 foot vertical clearance. M. Robert L. Spence, Bridge
Mai nt enance Superintendent of the North Carolina Departnent of
Transportation, also testified that the design and construction of
the bridge provided a 65 foot vertical clearance at nean high
wat er. Further, Appellant acknow edge that he had utilized the
charted cl earance of 65 feet when cal culating the clearance of the
crane. Record at 94. No evidence of any sort was available on the
record which contradicted the evidence presented to establish the
vertical clearance of the bridge. The sufficiency of the evidence
present ed, when neasured agai nst 46 CFR 5. 20-95(b), leads ne to
conclude that the Adm nistrative Law Judge was correct in his
fi ndi ng.

The testinony of those aboard the HOLLY flotilla on the date
I n question is consistent wth respect to Appellant's conduct prior
to the casualty. Five to ten mnutes, and approximately one mle
fromthe bridge, Appellant left the pilot house and went into a
conpartnment on the barge. Fromhis position on the barge,
Appellant had only a limted view of the flotilla, its conponents,
and the bridge the flotilla was approaching. Comunication wth
t he wheel house was only possible by shouting over the sound of the
tug's engines to attract the attention of the hel msman. Appell ant
gave only the nost general instructions to the unlicensed hel nsman
when he quit the pilothouse; to continue on their present course.
The unlicensed hel msman was left in control of the novenent of the
vessel, assisted only by another unlicensed deckhand who provi ded
signals froma vantage point on the barge to conpensate for the
restricted view fromthe pil othouse.
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Li censed operators are required aboard vessels such as HOLLY
to insure that a mninmum | evel of experience and conpetence is
possessed by the person actually directing and controlling the
novenents of the vessel. As prior decisions have stated, this does
not nmean that the operator nust physically steer the flotilla; it
does nean he nust be in a position to provide tinely corrective
action if a hazardous situation develops. In light of this,
Appellant's action in departing the pilothouse for 5 to 10 m nutes
as the flotilla approached a bridge, with mnimally experienced
personnel actually controlling the novenent of the vessel, is not
explicable by his "gut feeling” that he should check his clearance
conputations again. Gven the circunstances of this case, and the
| ayout of the barge, | conclude that Appellant could not execute
his duty as operator after placing hinmself in a position where he
coul d not observe the progress of the flotilla as it approached the
bridge. Since Appellant could not direct and control the vessel
fromhis renpte position, and nmade no pretense of doing so, he had
relinqui shed direction and control of the vessel to unlicensed
personnel .

The Adm nistrative Law Judge expressly rejected Appellant's
evidence related to the cal culation which convinced Appel |l ant that
sufficient clearance existed for the boomto clear the bridge.

Deci sion and Order at 9. Appellant asserts that no evidence was

I ntroduced to contradict the conputation he nmade. Determ nations
of credibility wll not be disturbed on appeal unless clearly
erroneous. Decisions on Appeal Nos. 2108 & 2097. In the

| nstant case, the conputation perforned during the proceedi ng by
Appel l ant indicated that no allision could have occurred. Based on
the manufacturer's data sheets, Appellant determ ned that the

hei ght of the boom above the surface of the water was sixty-one to
sixty-two feet. It is clear fromthe record that the accuracy of
the conputation is dependant upon the accuracy of the entry val ues,
I.e. length of the boom radius of the boom and the height of
grade above the surface of the water. It was the reference val ues
whi ch were found to be incredible, not the conputations based on

t he val ues provi ded by Appell ant.

Since it was established that the allision occurred at a state
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of water "substantially" below the reference datum the avail able
cl earance was actually greater than 65 feet. Appellant's
testinony; Record at 101-02. Based on these facts, a conflict does
exist in the evidence, which the Adm nistrative Law Judge properly
resol ved. The factors affecting the height of the boom coul d not
have been accurately evaluated and an allision still have occurred.
There is anple basis in the record for the decision to reject

Appel lant's testinony related to these factors, since no

al ternative explanation for the allision appears in the record.

| V
It is well settled that an allision with a charted obj ect
gives rise to a rebuttable presunption of negligence against the
operator of a vessel. Appeal Decision No. 2244; NISB Order

EM 81, NTSB (1980). The effect of the

presunption is to shift the burden of going forward with evidence
to rebut the presunption to Appellant. The only evidence adduced by
Appel | ant concerned the cal cul ati on of the cl earance, discussed
above, and evidence to the effect that the allision would have
occurred even had he been present in the pilothouse. Appellant
argues on appeal that either the bridge was | ess than 65 feet above
mean hi gh water, or the docunents upon which he relied were in
error. These assertions, alone, do not constitute rebuttal
evidence. No evidence in support of either of these assertions was
adduced. In fact, all evidence regarding bridge clearance
uniformy proclains a 65 foot clearance. Even Appellant's w tness
stated that the bridge clearance markers indicated 65 feet of

cl earance as the flotilla approached the structure. Record at

81- 83.

The suggestion that the manufacturer's chart, Respondent's
Exhibit A, mght be in error is not sufficient to rebut the
presunption. The chart functions as an analog, and its accuracy
was subject to verification, since the equipnent was in the control
of Appellant. Since the immutable |aws of trigononetry and
geonetry would detect errors in the chart, Appellant should have
identified the errors on the record to rebut the presunption. This
not being the case, it is unnecessary to belabor the point that
such a chart is only as accurate as the entry values; if Appellant
erred in his determ nation of the height of grade above the surface
of the water, or the radius of the boom the allision becones
easi |y explicabl e.
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V

Appel lant's final contention, that negligence is not proven by
the evidence in this case, is predicated on his belief that the
presunption of negligence was rebutted. Since Appellant is
i ncorrect on that point, it follows that the effect of the
presunpti on nust be exam ned. Concisely stated, an rebutted

presunption suffices to establish a prima facie case of
negl i gence. Appeal Decisions Nos. 2113, 1200, 1131. 1In the

absence of appropriate rebuttal evidence, the perm ssible inference
of negligence is sufficient to sustain the judgenent of the

Adm ni strative Law Judge. See Appeal Decision No. 2177
(and cases cited therein).

CONCLUSI ON

The possession of an operator's |license, and the exercise of
the privileges attached thereto, carry a responsibility for
assurance of the safe navigation of a vessel. It is the duty of a
person acting under a license to ascertain that a planned route can
be safely traversed. This includes, inter alia, advance
determ nation of the state of tides and currents, clearance from
obstructions, and the possession of appropriate navigational aids.
In the instant case, it also included a duty to supervise the
unl i censed personnel in such a manner that the direction and
control of the flotilla would be provided by the |icensed operator.
Wi | e Appell ant asserted that his nere presence in the pilothouse
coul d not have prevented this accident, I am not persuaded that
vigilant application of his greater experience and ability m ght
not have averted this casualty, if he had been at the conn or on
deck, as the flotilla approached the bridge. In any event,
Appel | ant has proferred no evidence sufficient to rebut the
presunption of negligence arising fromthe allision. Vessels
properly directed and controlled do not in the ordinary course of
events allide with charted objects.

ORDER

The order of the Admi nistrative Law Judge dated at New YorKk,
New York on 11 Decenber 1980, is AFFI RVED.
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R H SCARBOROUGH
VICE ADM RAL, U. S. COAST GUARD
Vi ce Commandant

Si gned at Washington, D.C., this 8th day of Septenber 1981.

**x**x  END OF DECI SI ON NO. 2264 *****
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