Appea No. 2262 - George K. Sherman v. US - 31 August, 1981.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
VMERCHANT MARI NER S DOCUMENT and License No. 42066
| ssued to: George K. Shernman Z-1166281

DECI SI ON OF THE VI CE COVMANDANT ON APPEAL
UNI TED STATES COAST GUARD

2262
George K. Sherman

Thi s appeal has been taken in accordance with Title 46, United
States Code 239(g) and Title 46, Code of Federal Reqgul ations
5. 30- 1.

By order dated 30 June 1980, an Adm nistrative Law Judge of
the United States Coast Guard at Boston, Massachusetts, suspended
Appel lant's |icense and docunent for two nonths, upon finding him
guilty of m sconduct. The single specification found proved
al l eges that while serving as Master on board the United States MV
OCEAN PRI NCE, O N. 276461, under authority of the docunent and
| i cense above captioned, on or about 1545, on 10 March 1980,
Appel l ant wongfully failed to notify the nearest Marine |nspection
O fice as soon as possible of the collision of the Tank Barge
HYGRADE 42, O N. 515005 with the fender system of the Brightnman
Street Bridge in the Taunton River, causing danage in excess of
fifteen hundred ($1500) dollars, as required by 46 CFR 4. 05- 1.

The hearing was held at Providence, Rhode |Island, on 25 March
and 14 April 1980.

At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and
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speci fication.

The I nvestigating Oficer introduced in evidence seventeen
docunentary exhibits and the testinony of three w tnesses.

| n defense, Appellant offered in evidence two docunentary
exhibits and the testinony of three wtnesses, including his own.

After the hearing, the Adm nistrative Law Judge rendered a
written decision in which he concluded that the charge and single
specification had been proved. He then entered an order suspendi ng
all docunents issued to Appellant for a period of two nonths.

The entire decision was served on 3 July 1980. Appeal was
tinmely filed on 14 July 1980 and perfected on 16 Decenber 1980.

FI NDI NGS OF FACT

Appellant is licensed to serve as operator of uninspected
tow ng vessel s upon oceans not nore then 200 mles offshore and the
i nland waters of the United States, not including the western
rivers.

On 10 March 1980, Appellant was serving as operator of an
uni nspected tow ng vessel, MV OCEAN PRI NCE, which is under 200
gr oss tons.

There is no evidence in the record that Red Star Marine
Tow ng, the owner of OCEAN PRI NCE, required Appellant to possess a
| icense as a condition of his enploynent as naster of the MV OCEAN
PRI NCE.

In light of ny resolution of this appeal, further findings of
fact are not required except to correct one finding by the
Adm ni strative Law Judge.

The Adm nistrative Law Judge stated in finding 18 that one
Pruym(sic) reported the incident to the Coast Guard in witing on
a CG Form 2692 which he mailed to MSO, Providence, R1., wthin the
next several days (after 11 March 1980). He also all owed
Appel | ant' s proposed finding of fact 34, which states that Pruim
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mai l ed a conpl eted 2692 report for the casualty of 10 March 1980 to

Nowhere in the record is there testinony that the 2692 was mail ed
to the Coast Guard. |t appears fromthe record as a whole that a
2692 was prepared by Pruimfor the casualty on 10 March 1980 and
“woul d have been sent"” to Providence, except that the Coast CGuard
boarded OCEAN PRI NCE on 11 March 1980. No 2692 appears in the
record and no testinony established that one was nmailed. The
record as a whol e supports the finding of fact that one Stebbins
reported to the tug's owner about 0930 on 11 March 1980, concerning
the 10 March allision; that Pruimprepared a 2692; and that the
2692 was not mailed to the Coast Guard at all, either because the
Coast Guard boarding on 11 Marching 1880 nade the report seem
unnecessary to Prui mor because the damage seened too mnor to
report.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is urged that:

(1) The opinion was in error in finding that the damage to
t he fender system exceeded $1, 500. 00;

(2) The opinion was in error in finding that Appellant did
not have a valid defense after 1800 hours;

(3) The Adm nistrative Law Judge erred in refusing to
recogni ze that the Coast CGuard has a policy of accepting, as
valid reporting conpliance, the mailing of a 2692 formwthin
72 hours of a casualty;

(4) The Adm nistrative Law Judge erred in not finding that a
2692 formwas filed w thout delay; and

(5 The Adm nistrative Law Judge was prejudi ced agai nst
Appel l ant and desired to be as punitive as possible.

APPEARANCE: Richard E. Meyer, Esq., of MHugh, Leonard & O Conor,
New Yor k, New YorKk.
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OPI NI ON

Al t hough not raised by Appellant in his appeal, there is a
t hreshol d question of jurisdiction, which resolves this case
Wi t hout need to address the stated bases of appeal.

It was accepted w thout contention at the hearing that
Appel | ant was serving as naster of OCEAN PRI NCE under authority of
his operator's |icense.

Appellant's license entitles himto "operate" uninspected
tow ng vessels, such as OCEAN PRINCE. R S. 4427(b), 46 U S.C
405(b); 46 CFR 10.16. OCEAN PRINCE is subject to no | aw or
regul ati on which would require the presence on board of a "duly
| i censed nmaster."” An "operator” is subject to RS. 4450
proceedi ngs for professional activities peculiar to his |licensed
status, solely for the period during which he is directing and
controlling the vessel pursuant to his operator's license. 1In this
case, Appellant was not on watch at the tinme of the allision with
the bridge fender systemwhen the duty to report arose. Had the
allision occurred on his watch, of course, Appellant would be
obligated to neet the reporting requirenents of the regul ations.

The jurisdictional basis for an R S. 4450 proceeding is
mani festly absent in this case. Qher procedural and substantive
| ssues are raised by this appeal, but in Iight of the foregoing
di scussi on, no useful purpose would be served by addressi ng those
| ssues.

ORDER

The order of Adm nistrative Law Judge dated at Bost on,
Massachusetts, on 30 June 1980, is VACATED and the charge
DI SM SSED.

R H SCARBOROUGH
VICE ADM RAL U. S. COAST GUARD
VI CE COMVANDANT

Si gned at Washington, D.C., this 31st day of August 1981.
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**x**x  END OF DECI SI ON NO. 2262 *****
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