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UNI TED STATES CQOAST GUARD

UNI TED STATES OF AMERI CA vs.
VERCHANT MARI NER' S DOCUMENT

| ssued to: John CONWAY ( Redact ed)

DECI SI ON OF THE VI CE COMVANDANT
UNI TED STATES COAST GUARD

2246
John CONVWAY

Thi s appeal has been taken in accordance with Title 46 U. S. C
239(g) and CFR 5. 30-1.

By order dated 18 March 1980, an Adm nistrative Law Judge of
the United States Coast CGuard at New York, New York, adnonished
Appel l ant upon finding himaguilty of negligence. The specification
found proved all eges that while serving as Tankerman on board the
TANK BARGE E 21, under authority of the docunent above capti oned,
at or about 20 July 1979, while the barge was noored in Perth
Anmboy, New Jersey, Appellant wongfully caused the opening of the
mani fol d val ve before the hose connections were conplete, thus
permtting a harnful quantity of oil to spill into the Raritan
Ri ver, a navigable water of the United States.

The hearing was held at New York at various tinme from 16
August 1979, to 14 March of 1980.

At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence two exhibits
and the testinony of five w tnesses.

In defense, Appellant offered in evidence three witten

statenents, two docunents, his own testinony, and that of a
Wi t ness.
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After the end of the hearing, the Adm nistrative Law Judge
rendered an oral decision in which he concluded that the charge and
specification had been proved. He then entered a witten order
adnoni shi ng Appel | ant .

The entire decision was served on 18 March 1980. The appeal
was tinely filed on 11 April 1980, and perfected on 16 Septenber
1980.

FI NDI NGS OF FACT

On 20 July 1980, Appellant was serving as Tankerman on board
T/B E 21 and acting under authority of his docunment while the
vessel was noored at Perth Amboy, New Jersey. Appellant was the
tankerman in charge of T/B E21 which was preparing to transfer a
cargo of oil to the Hess Term nal .

The barge had been | oaded the previous evening and was brought
by tug to the Hess Termnal on the Raritan River. It was a clear
nmorni ng. By 1015 the barge was secured and Appell ant had
maneuver ed the boom supporting the barge di scharge hose so that the
Hess dock workers could commence coupling the hose to the shoreside
facility. Appellant could not see the Hess workers coupling the
hose because the | evel of the dock was about 15 feet above the
| evel of the deck. No punps were running on the barge.

As the Hess workers were coupling the barge di scharge hose to
t he shoreside mani fold, Appellant was providing instruction to a
trainee. |In preparation for discharging cargo, Appellant directed
the trainee to open the barge mani fold di scharge val ve, know ng
that the two other valves in the discharge |line were secured and
that the discharge hose rose 15 feet to the | evel of the dock.
However, as the trainee opened the valve, a rush of air was
rel eased, which spewed oil fromthe gap remai ni ng between the
mai nfol d fl anges. The Hess workers who were nmaking the coupling
were sprayed with oil, and two or three gallons entered the Raritan
River. There were only three bolts in the coupling flanges; on one
the nut was al nost hand tight, and on the other two the nuts were
barely turned on.

The Coast Guard Pol lution Investigator arrived on scene at
about 1300. After several hours of investigation the investigator
hypot hesi zed that the sun had heated the barge discharge line,

t hereby expanding the air and providing the necessary pressure to
expel the residue oil. This theory was suggested after the nore
common causes were ruled out and the investigator had inadvertently
touched the discharge line, finding it hot.
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BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. Because of the disposition of this case,
it is unnecessary to recite the specific argunents raised by
Appel | ant .

APPEARANCE: WMarvin Schwartz, Esq., 243 Waverly Pl ace, New YorKk,
N. Y. 10014.

OPI NI ON

Appel | ant was charged with wongfully causing the opening of
t he barge mainfold val ve before the hose connections were conpl ete,
thus permtting a harnful quantity of oil to spill into the
navi gabl e waters of the United States. Negligence is defined by
pertinent regulations at 46 CFR 5. 05-20(a)(2):

"...the comm ssion of an act which a reasonably prudent person
of the sane station, under the sanme circunstances, would not
commt, or the failure to performan act which a reasonably prudent
person of the sanme station, under the sanme circunstances, would not
fail to perform"™ |In order to prove the charge, it is necessary to
prove that Appellant's conduct is sone manner failed to conformto
the standard of care required of a reasonably prudent tankerman

under the sane circunstances as confronted Appellant. It is not
necessary that Appellant has taken every possible precaution to
prevent the discharge of oil. He need only have exercised the

guantum of care required of a reasonably prudent person under
simlar circunstances.

| find that the evidence adduced at the hearing is
insufficient to carry the burden of proving by substantial evidence
t hat Appellant was negligent in directing that the barge manifold
di scharge val ve be opened. The evidence offered by the
| nvestigating Oficer was that: 1) the discharge Iine was "hot"; 2)
the Appell ant had not inspected the barge and hose connections; and
3) the opening of the valve allowed a rush of air to force residue
oil out the unconpleted coupling and into the navigable waters of
the United States. The Investigating Oficer also called the Coast
GQuard Pol lution Investigator who testified that it was his theory
that the norning sun had heated the discharge |ine, thus expandi ng
the air and creating the pressure that expelled the residue oil.
The pollution investigator's theory was deci ded upon after he had
ruled out the nore conmon causes for a discharge of oil. No other
evi dence was presented to explain the air pressure that forced the
residue oil up 15 foot rise fromthe barge to the dock. This
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retroactive specul ati on upon the risk assuned by Appellant in
directing the opening of the valve does not constitute substanti al
evi dence that the Appellant was negligent.

The Investigating Oficer also attenpted to establish T/B
E21's G| Transfer Procedure Manual, and 46 CFR 35.35-20, as the
standard of care governing Appellant's actions. The oil transfer
regul ations required the tankerman's inspection of the entire
transfer systemprior to handling cargo; however, there is no
evidence in the record that the oil transfer regul ations applied at
the tinme the mani fold di scharge val ve was opened. Thus it was not
shown that the preparation to handle cargo involves the sane
standard of care as required for the actual transfer of oil.

Additionally, there is no evidence in the record to show that
Appel lant's recognition that the pipeline was hot was sufficient of
itself to trigger the inspection requirenments of the transfer
regul ations prior to opening the nmanifold discharge valve. Thus,
knowi ng that the pipeline was hot m ght suggest that opening the
val ve woul d rel ease expanded air, but would not reasonably dictate
the sane precautions that would be taken if the Appellant were to
start the oil transfer punps. Also, the 15 foot rise in the |line
fromthe barge to the dock | evel could be a reasonabl e precaution
agai nst the discharge of any residual oil in the |line.

CONCLUSI ON

The evidence in the record fails to disclose that a reasonably
prudent tankerman in charge of T/B E21 woul d have i nspected the
cargo transfer systemprior to opening the barge manifold di scharge
val ve. The openi ng of the valve under the circunstances of this
case was not negligent in itself. Wthout substantial evidence to
support the charge alleged, the order of the Adm nistrative Law
Judge nmust be vacated and the charge dism ssed.

ORDER

The order of the Adm nistrative Law Judge dated at New YorKk,
New York, on 18 March 1980, is VACATED and the charge DI SM SSED.

R H SCARBOROUGH
Vice Admral, U S. Coast Quard
Vi ce Commandant

Si gned at Washington, D.C., this 3rd day of June 1981.

sxxx*x  END OF DECI SION NO 2246 *x***
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