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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUMENT
| ssued to: Cecar F. Robinson (REDACTED)

DECI SI ON OF THE COMVANDANT ON REVI EW
UNI TED STATES COAST GUARD

2245
Cecar R Robi nson

Thi s appeal has been taken in accordance with Title 46 United
St ates Code 239(g) and 46 CFR 5. 30-1.

By order dated 27 February 1980, and Adm nistrative Law Judge
of the United States Coast Guard at New York, New York, after
heari ngs at New York, New York, on 29 Novenber and 18 Decenber
1978, and on 24 January, 14 February, 14 March, 9 May, 4 and 27
June, 9 and 16 July, 17 August, 19 Septenber, and 7, 19 and 26
Novenber 1979, revoked the captioned docunent upon finding
Appel lant guilty of m sconduct. The single specification of the
charge of m sconduct proved, alleges that Appellant, while serving
as Fireman/ Watertender aboard USNS ANDREW M LLER, under authority
of his duly issued Merchant Mariner's Docunent, did, at or about
2400, 12 March 1975, at Yokosuka, Japan, while said was in the port
of Yokosuka, Japan, wrongfully have in his possession certain
narcotics to wt, heroin.

Appel | ant appeared and was represented by counsel. No fornal
arrai gnnent was held and no plea appears on the record of any of
the hearings. It is clear that the proceedi ngs were conducted as
if a "not guilty"” plea had been entered. Appellant was fully
advi sed of the charges and specifications against himand of his
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rights. As in Decision on Appeal No. 867, there was no
prejudi ce to Appell ant because the hearing was conducted as though
a plea of "not guilty" had been entered.

The Investigating Oficer introduced in evidence an affidavit
of service of the Charge Sheet; certification by the Mlitary
Seal i ft Conmand that Appellant was assigned to USNS from 21
Septenber 1974 until 14 March 1975, that their marine enpl oyees
must hol d current Coast Guard endorsenents, and that Appellant was
serving under his docunent [ REDACTED] as a fireman/watertender
on the USNS ANDREW M LLER from 21 Septenber 1974 until 14 March
1975; the trial observers' report and the English translation of
the public trial of Appellant in the Yokosuka Branch of the
Yokohama District Court, Yokosuka, Japan, which was conpleted on 21
Novenber 1975, and which was certified and authenticated by U S.
Navy O ficials; a 15 March 1979 letter fromthe Anmerican Counsel in
Tokyo, Japan; a 5 April 1979 letter fromthe U S. Navy Commander of
Fl eet Activates in Yokosuka, Japan; and a 26 Cctober 1978 letter
from Commandant (G MM -2) show ng Appellant's prior record of
failure to join his vessel on 29 Decenber 1969.

I n defense, Appellant offered in evidence the deposition of
LCDR M chael A. Kelly, one of the trial observers at Appellant's
Japanese trial; seven Certificates of Di scharge show ng Appellant's
service on three coastw se and four foreign voyages under authority
of the above capti oned docunent since his Japanese court
conviction; a letter of 3 January 1979 from Commandant (G MM - 2)
showi ng Appel | ant was pl aced on the seaman wanted |listed in January
1976; two certifications of training conpleted by Appellant; and
three character reference letters supporting Appellant's good
character.

After the hearings, the Adm nistrative Law Judge rendered a
written decision in which he concluded that the charge and single
specification alleging msconduct by possession of heroin on 12
March 1975 had been proved. He then entered an order revoking the
above captioned docunent and all other valid |licenses, docunents,
certificates, and endorsenents issued to Appellant.

The deci sion was served on 5 March 1980. Appeal was tinely
filed on 24 March 1980 and perfected on 21 August 1980.

FI NDI NGS OF FACT

file://l/hgsms-lawdb/users/K nowledgeM anagementD...& %20R%201980%20-%202279/2245%20-%20ROBINSON.htm (2 of 6) [02/10/2011 9:59:04 AM]



Appea No. 2245 - Cecar R. Robinson v. US - 29 April, 1981.

On 12 and 13 March 1975, Appellant was serving as
Fi reman/ Wat ert ender on board the United States Naval Ship ANDREW
M LLER and acting under authority of his docunent while the vessel
was in the port of Yokosuka, Japan.

At approxi mately 2400 on 12 March 1975 Appel |l ant possessed
approxi mately 8.84 grans of heroin in Yokosuka, Japan, and nmade an
adm ssion of this fact to the three Japanese judges during his
trial.

Appel l ant identified a vinyl bag of heroin at trial as his and
the one for which he was arrested.

Appel lant identified at his trial 0.07 grans of heroin w apped
in a one dollar bill as the heroin that he produced to the police
of his own violation after a search on 13 March 1975, which
produced no narcoti cs.

Appel | ant possessed heroin on USNS ANDREW M LLER and ashore in
Yokosuka, and admtted this in testinony at his Japanese trial.

Appel | ant was sentenced by the Japanese court to inprisonnent
for two years and six nonths on 21 Novenber 1975 upon being found

guilty of possession of heroin, and possessing heroin in a
conspiracy for the purpose of gain.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is urged that:

(1) inadm ssible evidence was admtted at the hearing.

(2) there was not adm ssible scientific evidence that the
subst ance Appel | ant possessed was a narcotic drug;

(3) the finding of m sconduct was not supported by
substanti al evi dence;

(4) prosecution of these charges is barred by | aches;
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OPI NI ON

Appel lant's first basis of appeal was not well founded. The
trial observers' report and the English translation of the Japanese
j udgnment of conviction were properly admtted into evidence. Rule
803(8)(B) of the Federal Rules of Evidence (F.R E.) provides a
basis for admtting the trial observers' report and acconpanyi ng
English translation of the Japanese judgnent. This nmatter was
properly authenticated and attested to, and the Anmerican Consul in
Japan attested that the Navy was the proper custodian of this type
of record. Rule 901(b)(7), F.R E. states that authentication or
identification of evidence is satisfied by evidence that a witing
aut horized by law to be recorded and in fact recorded in a public
office where itens of this nature are kept.

The Treaty of Miutual Cooperation and Security Between the U. S.
and Japan provided the legal basis for trial observers' reports.
This report was filed with the Navy Judge Advocate General, who
authenticated and attested to the report and English translation as
a copy of the original required to be filed with that office as the
proper custodi an of Japanese convictions for seaman in USNS shi ps.
The U.S. Consul in Tokyo confirmed that the Navy was the proper
cust odi an.

For all the reasons discussed, Investigating Oficer's Exhibit
No. 5 was properly admtted in evidence, and was properly
aut henticated and attested as required by Rule 901, F.R E. The
fact that the Japanese court has an origi nal Japanese version of
t he judgnment does not affect the adm ssibility of the English
Translation and trial observers' report.

Appel lant's contention that there nmust be scientific evidence
that the substance possessed is heroin is erroneous. In the
Japanese trial there was such evidence, but it was not necessary
because Appellant testified at this trial that he possessed heroin.

Appellant's third basis of appeal nust fail also. In
Deci si on on Appeal Nos. 1769, 1901, and 2001, it is well
established that a properly authenticated copy of a foreign
judgnent is an official or business record exception to the hearsay
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rule, and is prima facie evidence of the facts in the case.

A Decision on Appeal No. 1901 enphasi zed, only probative

evi dence of a high order should undermne a foreign court judgment.
Here there is no evidence produced by Appellant to affect the

prima facie case established by the foreign conviction

record. The Adm nistrative Law Judge's findings, which were based
on the properly admtted foreign court judgnment, will not be
overturned unless they are arbitrary and capricious. Such is not
t he case here.

Appel l ant's | aches defense also fails. The standard is that
there nust be an inexcusable delay and substantial prejudice to
Appel lant in preparing his defense, which is caused by the
I nexcusabl e delay. Decision on Appeal Nos. 1382 and 2064. In
the latter case the record was full of evidence of prejudice, such
as three key wi tnesses disappearing, all w tnesses having
difficulty recalling events, and one witness dying. In this case,
no wi tnesses had di ed or disappeared and LCDR Kel ly's deposition
made it clear that he could testify using the trial observers
report to refresh his recollection. The Appellant's counsel could
have provided the report to LCDR Kelly to refresh his recollection,
w thout introducing it into evidence or waiving objection to its
authenticity. Having chosen this course of action, Appellant
cannot claimprejudice in preparing his defense. There was no
prejudice in the record or on appeal, and therefore the defense of
| aches nust fail.

CONCLUSI ON

The findings are based upon substantial evidence fromthe
record as a whole, and support the allegation that Appellant was
guilty of m sconduct in possessing heroin in Yokosuka, Japan on or
about 12 March 1975.

ORDER

The order of the Adm nistrative Law Judge entered at New York,
New York on 27 February 1980, is AFFI RVED

J. B. HAYES

Admral, U S. Coast Quard
Conmmandant
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Si gned at Washington, D.C., this 29th day of April 1981.

*xxxx  END OF DECI SI ON NO. 2245 **x**
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