Appea No. 2233 - Stanley Walsh v. US - 9 February, 1981.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUMENT
| ssued to: Stanley Wal sh Z-242873

DECI SI ON OF THE VI CE COVMANDANT ON APPEAL
UNI TED STATES COAST GUARD

2233
St anl ey Wal sh

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 20 Decenber 1979, an Adm nistrative Law Judge
of the United States Coast CGuard at New York, New York, adnoni shed
Appel l ant, upon finding himguilty of negligence. The
speci fication found proved all eged that while serving as Tanker man
on board MORANI A 140 under authority of the docunent above
captioned, on or about 14 Cctober 1979, Appellant, as person in
charge of cargo |oading, negligently allowed a cargo tank to
overflow, spilling fuel oil on the deck of the barge and into
Arthur Kill, a navigable water of the United States, by not
nonitoring the level in the tank after it had been secured.

The hearing was held at New York, New York, on 29 Novenber
1979.

At the hearing, Appellant was represented by professional
counsel and entered a plea of not gquilty to the charge and
speci ficati on.

The I nvestigating O ficer introduced in evidence two
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docunents, one of which conprised the stipulated testinony of an
eyew tness to the event in question.

I n def ense, Appellant offered in evidence two docunents and
his own testinony.

After the hearing the Adm nistrative Law Judge rendered a
written decision in which he concluded that the charge and
specification had been proved. He then served a witten order on
Appel | ant adnoni shi ng Appel | ant .

The entire decision was served on 10 January 1980. Appeal was
timely filed on 10 January 1980 and perfected after an extension on
20 May 1980.

FI NDI NGS OF FACT

On 14 Cctober 1979, Appellant was serving as Tankernman on
board MORANI A 140 and acting under authority of his docunent while
t he vessel was noored in the port of Perth Anboy at Chevron
Termnal in Arthur Kill. A second tankerman was al so on board at
the tinme in question.

On the norning of 14 Cctober 1979 Appellant signed a
Decl aration of Inspection as the person in charge of cargo transfer
operations for the vessel.

The two tank dones in question are 15-20 feet apart w thout
any intervening obstructions. Shortly after Appellant noved to the
#5 starboard tank, #5 port overflowed, discharging oil onto the
deck and thence into the water. The supervisor of the facility
reacted to the spill by imediately halting the transfer. |t was
determ ned that the #5 port | ow suction valve was open two or three
turns. After the valve was secured the transfer was resuned and
conpl eted wi thout further incident.

MORANI A 140 was fornerly an asphalt barge with tanks arranged
in pairs, port and starboard, and nunbered fore to aft, one through
six. On the day in question No. 2 fuel oil was being | oaded in
tanks 3,4,5 and 6, port and starboard, by shoreside punps. The
| oadi ng process involved two 8" gate val ves on each tank: a | ow
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suction valve and a high suction valve. Standard procedure was for
the | ow suction valve to be opened and the tank filled to a depth
of 3to 4 feet. Then the |Iow valve would be secured and the high
val ve opened. Since all tanks are filled at once for conveni ence,
the high val ves are opened in reverse order, six through three.

Toppi ng-of f is acconplished by closing all the high val ves
except on the tank being topped. As that tank reaches its full
capacity, the high valve on the next tank is open while the high
val ve on the topped tank is secured. The process proceeds from
tank to tank in that fashion and ordinarily requires five to ten
m nutes per tank. Topping off induces vibration in the piping
system whi ch causes the pipes to sing.

At the tine in question, Appellant began topping off at #3
port and worked aft until he arrived at #5 port. The |Iow valve on
#5 port had been very stiff in the past but a yard overhaul had
rendered it very east to open or close. Those valves required 15
turns fromfull open to full close. They are nounted vertically
with the stemon the top.

Appel l ant nonitored the topped off tanks by | ooking for air
bubbl es through the ullage hole. |If none was observed he concl uded
that the val ves were cl osed and the tank secured.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. Three grounds are raised to justify
reversal, to wt:

a. the finding of negligence is not supported by substanti al
and reliabl e evidence;

b. the Investigating Oficer's coments were inproperly
consi dered by the Admnistrative Law Judge in arriving at his
deci si on;

C. the expertise of the Adm nistrative Law Judge was

| nproperly included as evidence and part of the basis for the
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deci si on and order.

OPI NI ON

Appel | ant urges that the Adm nistrative Law Judge i nproperly
eval uated the evidence in this case to determ ne that Appellant
acted in a negligent manner on the norning in question. | do not
accept this contention.

Negl i gence for the purpose of these proceedings is defined at
46 CFR 5.05-20(a)(2)2. It is manifest that the nere fact of a
spill or discharge does not prove negligence. However, in the
| nstant case substantial evidence appears in the record to satisfy
the regulatory definition of negligence. The stipulated evidence

or an eye w tness established the occurence of the spill, the fact
that both "tankernen" were on the deck of the barge at the tine of
the spill, and that Appellant was engaged in filling an adj acent

tank when the just secured tank overflowed. Appellant's own
testinony indicated that he did not verify the level in the nunber
5 port tank after topping it off, other than "a | ook" taken

| mredi ately after securing the high suction valve. Hi's testinony
concerning events after the spill established that the nunber 5
port | ow suction valve was found to be open about two turns.

The "Manual for the Safe Handling of Fl anmabl e and Conbusti bl e
Li qui ds and Ot her Hazardous Products" (CG 174) was placed into
evidence in pertinent part, wthout objection. This manual is an
authoritive source of information regardi ng general handling
procedures. Appeal Decision No. 2188. It is evident from

Appel lant's testinony that he did not check the level in the topped
off tanks frequently to ascertain that they were really secured.

The facts established on the record constitute substanti al
evidence of a reliable and probative nature fromwhich the
Adm ni strative Law Judge properly concluded that Appellant fail ed
to conformto the standard of conduct required of a reasonably
prudent tankerman in the existing circunstances, by neglecting to
verify the | evel of product in the secured tanks as | oading
progressed. Appellant's suggestion that vibration opened the
of fendi ng valve is inapposite, as proper nonitoring would have
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detected the influx of additional oil into #5 port tank. In any
event, the negligent act is the failure to nonitor, not the
occurence of the spill itself and Appellant woul d be chargeabl e
even had no spill occurred. Appeal Decisions Nos. 1755 and
1349.

|1

A closing statenent is not evidence, but rather a summary of
evi dence which may include the views of the Investigating Oficer
concerning the proper inferences to be drawn. So |ong as the
proffered interpretations are not inflammatory or designed to
I nfl uence the trier of facts inproperly there in no error. No
basis for appeal lies fromnere inprecisions in a closing argunent.
Appeal Decision No. 2014. The latitude in summtion is
accorded to both parties. Appeal Decisions Nos. 1960. and

1958.

The record here denonstrates that the Investigating Oficer
did not accept the opinion of Appellant that vibration opened the
of fendi ng val ve, due to the configuration of the gate val ve.
Al t hough the Adm nistrative Law Judge's Decision noted that this
occurred, the opinion does not rely on this interchange. Rather,
t he absence of "substantial evidence that the vibration cause the
| ow suction gate valve...to open" was controlling, negating any
argunent that the Investigating Oficer's coments and sunmati on
were prejudicial to a consideration of the evidence.

Appel | ant contends that no evidence in the record supports the
concl usion of the Admnistrative Law Judge that "watching for air
bubbl es may be, (but | doubt), one way of determning if the valve
Is closed, but a better safer way is to gauge the ullage by the lip
of the deck or sonme other reference point in the tank."” Appellant
asserts that the lack of sonme conparative analysis of the nerits of
various nonitoring nmethods |eads to the conclusion that sone
expertise of the Adm nistrative Law Judge nust be responsi ble for
such an opinion. However, 1.0 Exhibit 2 specifically addresses
the issue of nonitoring tank levels in paragraph 3.4.7(7):

(7) The liquid level in topped - off tanks should be checked
frequently to make certain that the level is not rising.
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During discharge, the ullage of full tanks should be checked
after discharge has started since it is possible for cargo to
bypass into a full tank through |eaking valves or stripping

| i nes which have not been properly cl osed.

Si nce the evidence indicates that fluid | evel should be checked
frequently, it is not inproper for the trier of fact to apply the
procedure in the Manual in a common sense manner. This concl usion
I S supported by the adm ssion of Appellant that the Manual was on
board the vessel and that he was famliar with it. The suggestion
of the Adm nistrative Law Judge that gauging the ullage by the lip
of the deck or sone other fixed reference would be nethods
conporting with the evidence of proper practice is therefore not
the interjection of his own experience as evidence in the
proceeding. It is instead the application of common know edge and
the realities of life to a practical situation: how one can
determne if the level of fluid in a tank is rising. Both courts

and adm ni strative bodies may apply such know edge. Conti nent al
Can Co. v. US., 272 F.2d 312 (2nd Cr. 1959).

CONCLUSI ON

Subst anti al evidence of a reliable and probative nature in the
record supports the findings of the Adm nistrative Law Judge.

ORDER

The order of the Adm nistrative Law Judge dated at New York,
New York, on 20 Decenber 1979, is AFFI RVED.

R H SCARBOROUGH
VICE ADM RAL U. S. COAST GUARD
Vi ce Commmandant

Si gned at Washington, D.C., this 9th day of February 1981.

| NDEX
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Negl i gence
failure to nonitor cargo tanks during topping off

*rxxx END OF DECI SI ON NO. 2233 *****
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