Appea No. 2228 - Mark W. DAVISv. US - 13 August, 1980.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
VERCHANT MARI NER' S DOCUMENT
| ssued to: Mark W DAVI S (Redact ed)

DECI SI ON OF THE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2228
Mark W DAVI S

Thi s appeal has been taken in accordance with title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 23 August 1979, an Adm nistrative Law Judge of
the United States Coast Guard at Boston, Massachusetts, after a
heari ng at Boston, Massachusetts, on 23 May and 2 August 1979,
revoked the captioned docunent upon finding Appellant guilty of
m sconduct. The two specifications of the charge of m sconduct
found proved allege (1) that Appellant, while serving as able
seaman aboard SS OVERSEAS ULLA, under authority of the above
capti oned docunent, did, on or about 15 May 1979, while said vessel
was at sea, wongfully assault and batter by beating with his fists
a nenber of the crew, Lennie C Jones; and (2) that Appellant,
while serving as aforesaid, did on or about 15 May 1979, wongfully
assault wth a dangerous weapon, to wit, a pair of pliers, a nenber
of the crew, Lennie C Jones.

Appel I ant did not appear and was not represented at the
hearing, which was held in absenti a.

The I nvestigating O ficer introduced into evidence four
docunments and one deposition.

Subsequent to the hearing, the Adm nistrative Law Judge

entered a witten decision in which he concluded that the charge
and both specifications as all eged had been proved. He then
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entered an order of revocation

The deci sion was served on 28 August 1979. Appeal was tinely
filed on 24 Septenber 1979, and perfected on 15 January 1980.

FI NDI NGS OF FACT
Appel | ant was serving under authority of his merchant
mari ner's docunent as abl e seaman aboard SS OVERSEAS ULLA on 15 May

1979. Because of the disposition of this appeal, no further
findings are necessary.

BASES OF APPEAL

Thi s appeal has been taken fromthe decision and order of the
Adm ni strative Law Judge. It is contended that Appellant's hearing

i nproperly was conducted in absentia, and that inperm ssible
hear say evi dence was admitted into evidence at the hearing.

APPEARANCE: Roger Chism Esq., Houston, Texas.
OPI NI ON
I

On 21 May 1979, when the charge sheet was served upon
appel l ant, he was serving aboard SS OVERSEAS ULLA on "foreign

articles." Appellant, therefore, was required to remain in the
service of that vessel. Hi s hearing was set for 1000 on 23 My
1979." It appears that OVERSEAS ULLA sailed, with Appellant

aboard, shortly after he had been served. Although Appell ant
guestions on appeal the nature and adequacy of the notice of
hearing provided to him his primary argunent is that he sinply was
not free to attend the hearing because of his prior contractual
comm tnent to serve aboard OVERSEAS ULLA. The record i ndeed does
support this contention of Appellant's. He was not discharged or
otherw se released fromthe articles of OVERSEAS ULLA by the
Master. The record contains no indication, however, that either
the I nvestigating Oficer or the Admnistrative Law Judge gave any
consideration to this circunstance, although both apparently were

aware of it. | have held that "[v]oluntary service aboard anot her
vessel after having received adequate notice of the hearing does
not excuse Appellant's failure to appear therein." Decision on

Appeal No. 1917; see, al so, Decision on Appeal No.
1785. Here Appellant's sailing aboard OVERSEAS ULLA obvi ously
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cannot be characterized as "voluntary,” nor was it aboard anot her

vessel. "I am mndful that a respondent properly given notice of
a hearing should not be able arbitrarily to frustrate its
commencenent."” Decision on Appeal No. 2182. Nevertheless, in

determning the tine and place for the hearing to be held (pursuant
to 46 CFR 5.20-30), an investigating officer nust give due

consi deration to scheduling difficulties over which a person
charged has no control, such as a nandatory sailing. See,

e.g., Decision on Appeal No. 678. This the Investigating

Oficer did not do. Hence, | conclude that Appellant is entitled
to a new hearing.

A separate reason al so conpels ne to vacate the order of
revocation issued by the Administrative Law Judge. Near the close

of Appellant's in absentia hearing, after the charge had

been found proved, the Investigating Oficer nmade the foll ow ng
statenents, "I feel fromny conversation wth DAVIS that he has no
renorse for striking JONES with the channel |l ocks, and | feel that
the way this took place was that it was planned and

calculated...The only point | was trying to nake, | didn't feel
conpel-- | was talking with himand he readily asked ne for a
letter of warning, and | informed himthat this wasn't a warning

type offense, that it was nore serious than that. And | don't feel

mysel f that he had any renourse [sic] but what he thought this

m ght have been the way to handle things at the tinme." | deemit
hi ghly inproper for an investigating officer to state his
observations of a person's "renorse" or lack of it when that person
is not present at the hearing and has no opportunity to rebut. In
a simlar situation | have stated that, "inprecisions in a closing
argunent will stand as bases for appeal only where highly

prej udicial or of obvious influence on the trier of fact."
Deci si on on Appeal No. 2014. Here, although not a cl osing
argunent, the statenments of the Investigating Oficer certainly
were "highly prejudicial.”™ Wrse yet, the initial decision of the
Adm ni strative Law Judge reveals that these statenents did have an
"obvi ous influence" upon his determ nation of an appropriate order
For this additional reason the order of the Adm nistrative Law
Judge is to be vacat ed.

ORDER

The order of the Adm nistrative Law Judge, dated at Boston
Massachusetts, on 23 August 1979, is VACATED. The findings are SET
ASIDE. The charges are DI SM SSED wi t hout prejudice to the
institution of further proceedings.
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J. B. HAYES
Admral, U S. Coast Quard
Commandant

Signed at Washington, D.C., this 13th day of August 1980.
*xx%kx  END OF DECI SION NO. 2228  *****
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