Appea No. 2197 - Clement C. GAINESv. US - 27 March, 1980.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD VS.
MERCHANT MARI NER'S DOCUMENT No. (Redact ed)
LI CENSE No. R-23426
| ssued to: Clenent C. GAl NES

DECI SI ON OF THE VI CE COMVANDANT
UNI TED STATES COAST GUARD

2197
Cl ement C. GAI NES

Thi s appeal has been taken in accordance with title 46 U S. C
239(g) and 46 CFR 5. 30-1.

By order dated 26 July 1978, an Admi nistrative Law Judge of
the United States Coast CGuard at Baltinore, Maryland, after a
hearing at Baltinmore, Maryland, on 12 April and 6 July 1978,
suspended Appellant's |license and docunent for a period of four
nont hs and further suspended themfor a period of two nonths on
twel ve nonths' probation upon finding himguilty of m sconduct.
The three specifications of the charge of m sconduct found proved
allege (1) that Appellant while serving as Radio O ficer aboard SS
JOHN B. WATERVAN, under authority of the captioned docunent, did,
on or about 23 March 1977, while said vessel was in the port of
Long Beach, California, wongfully refuse to obey a | awful command
of the master to produce the radio log for an official inspection
by the Federal Conmunication Conm ssion |Inspector; (2) that
Appel l ant, while serving as aforesaid, did, on or about 23 March
1977, wongfully fail to maintain the vessel's radio-tel egraph |og
as required by the 1960 SOLAS Convention, Chapter 4, requlation 16,
par agraphs (a) and (b); and (3) that Appellant, while serving as
af oresaid, did, on or about 23 March 1977, wongfully refuse to
make the vessel's radio-tel egraph | og available for inspection as
requi red by the 1960 SOLAS Conventi on, Chapter 4, regulation 16,
paragraph (c). (The third specification was nmerged with the first,
and, as so nerged, was found proved.)
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At the hearing, Appellant was represented by the Baltinore
representative of the American Radi o Association. Appellant
entered a plea of not guilty to the charge and specification.

The Investigating Oficer introduced into evidence the
testinony of three witnesses and ei ght docunents.

I n defense, Appellant introduced into evidence one docunent
and made an unsworn statenent.

Subsequent to the hearing, the Adm nistrative Law Judge
entered a witten decision in which he concluded that the charge
and specifications as all eged had been proved. He then entered an
order of suspension for a period of four nonths and further
suspensi on for two nonths on twel ve nont hs' probation.

The deci sion was served on 26 July 1978. Appeal was tinely
filed on 7 August 1978.

FI NDI NGS OF FACT

On 23 March 1977, Appellant was serving as |licensed radio
operator aboard SS JOHN B. WATERVAN, whi ch had npored that date in
Long Beach, California, having made its first Anerican port of call
on a voyage fromthe Philippines. Prior to clearance by Custons
and Imm gration, a Marine |Inspector, enployed by the Federal
Commruni cati on Conmm ssion (FCC), boarded the vessel to conduct an
annual radio-tel egraph inspection, in accordance with applicable
provi sions of the International Convention for the Safety of Life
at Sea (SCLAS), 1960. together with a radio-tel egraph technician,
the FCC I nspector joined Appellant in the vessel's radio room and
requested that Appellant produce the radio |og for inspection.
Appel l ant refused to do so, stating essentially that he was goi ng
ashore, that the I og was not available at that tinme, that the FCC
| nspector and the technician should | eave the vessel, and that he
had not requested an inspection. Thereafter, upon being advised of
Appellant's initial refusal, the Master ordered Appellant to
produce the radio log for inspection. Appellant again refused and
shortly after that departed the vessel. Subsequently, it was
determned that no radio | og could be | ocated aboard the vessel.

BASI S OF APPEAL

Thi s appeal has been taken fromthe decision and order of the
Admi nistrative Law Judge. Appellant essentially contends that the
Adm ni strative Law Judge shoul d have believed his expl anatory
statenment nade near the conclusion of his hearing.
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APPEARANCE: Pro se.

OPI NI ON

The Admi nistrative Law Judge, in his initial decision, stated
specifically that he had rejected Appellant's excul patory
statenment, finding it incredible. No reason exists for disturbing
this determ nation of the Adm nistrative Law Judge. Hence, because
t he case agai nst appellant was proved by substantial evidence of a
reliable and probative character, | affirm

ORDER

The order of the Adm nistrative Law Judge, dated at Baltinore,
Maryl and, on 26 July 1978, is AFFI RVED.

R H SCARBCOROUGH
VI CE ADM RAL, U. S. COAST GUARD
VI CE COVIVANDANT

Signed at Washington, D.C., this 27th day of March 1980.

| NDEX

Heari ngs
rejection of excul patory statenent by Adm nistrative Law Judge
hel d proper
*xx%kx  END OF DECI SION NO. 2197 *****
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