Appea No. 2184 - Gerald Baylessv. US - 22 February, 1980.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUMENT [ REDACTED]
| ssued to: GCerald Bayl ess

DECI SI ON OF THE VI CE COMVANDANT
UNI TED STATES COAST GUARD

2184
Ceral d Bayl ess

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 26 June 1978, an Adm nistrative Law Judge of
the United States Coast Guard at San Francisco, California,
suspended Appellant's seaman's docunents for six nonths, plus six
nont hs on twel ve nonths' probation, upon finding himaguilty of
m sconduct. The first specification found proved all eges that
whil e serving as abl e bodi ed seaman on board SS GATEWAY CI TY under
authority of the captioned docunents, on or about 25 February 1978,
Appel lant did wongfully fail to join and desert said vessel, at
Hong Kong, B.C.C. The second specification found proved all eges
that while serving as abl e bodi ed seaman aboard SS MOBI LE, under
authority of the captioned docunents, Appellant did on or about 2
june 1977 wongfully fail to join said vessel at Hong Kong, B.C. C

The Hearing was held at San Francisco, California, on 14 June
1978.

Appel l ant did not appear at the hearing, and the hearing was

held in absentia. A plea of not guilty to the charge and
speci fication was entered on behal f of Appellant.
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The I nvestigating Oficer introduced in evidence siXx
docunents, consisting of: (1) abstracts of vessel |ogs stating the
dates and places of Appellant's nultiple failures to join; (2)
abstracts of the shipping articles of MOBILE and GATEWAY CI TY for
t he voyages in question; and (3) an affidavit of United States
Consul John Coffey.

After the hearing, the Adm nistrative Law Judge rendered a
written decision in which he concluded that the charge and both
speci fications had been proved. He then entered an order
suspendi ng all docunents issued to Appellant for a period of six
nont hs plus six nonths on twelve nonths' probation.

The entire decision was served on 7 July 1978. Appeal was
tinmely filed on 24 July 1978 and perfected on 4 Decenber 1978.

FI NDI NGS OF FACT

On 25 February 1978, Appellant was serving as A B. on board SS
Gateway City and acting under authority of his docunent while the
vessel was in the port of Hong Kong, B.C.C. At that tinme Appell ant
deserted fromthe service of that vessel. Appellant reported to
United States Consul John Coffey at Hong Kong and advi sed Coffey
that he departed the vessel intending not to be on board at sailing
tinme.

On 3 June 1977, Appellant was serving as A B. on board SS
MOBI LE and acting under the authority of his docunment while the
vessel was in the port of Hong Kong, B.C.C. At 1500 on 3 June
1977, Appellant wongfully failed to join the vessel upon the
departure from port.

BASES OF APPEAL
Thi s appeal has been taken fromthe order inposed by the

Adm ni strative Law Judge. It is contended that the Adm nistrative
Law Judge failed to consider Appellant's request for change of
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venue. Accordingly, Appellant was not given an opportunity to
present an allegedly neritorious defense, that he had left the
vessel to obtain a refill of a nmedical prescription, as to the
first specification.

APPEARANCE: Mchael C. MIler, of South Fol som Law Firm San
Franci sco, California.

OPI NI ON

The record is devoid of any request for a change of venue.
Accordingly, the hearing was held in San Francisco, California, on
14 June 1978, as stated in the Notice of Hearing served on
Appel l ant on 24 May 1978. Appellant, by failing to utilize the
procedures for requesting a change of venue, waived any opportunity
for objecting to holding the hearing in San Franci sco.

A defense that may have been neritorious if advanced during
the hearing is lacking in value when raised for the first tinme on
appeal . Decisions on Appeal Nos.1741 and 1732. Wen a
respondent does not appear for a hearing, he forfeits the privilege
of presenting his side and waives any defenses that may have been
avail able to him As pointed out in Decision on Appeal No.
1865:

The forumin which to present evidence is the hearing before
the exam ner. Wen a person fails to appear on notice and

| ater asserts he had evidence which woul d have hel ped his
cause, he is not only too |late, he has not even stated grounds
for appeal such as to call for a Decision on Appeal.

Alternatively, even if Appellant's defense to the first
specification is considered, the record adequately supports the
finding of desertion as charged. Additionally, Appellant has
failed to refute in any way the second specification, the failure
to join the SS MOBILE. | have previously held that a seaman's
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voluntary failure to sail with a vessel constitutes desertion
Deci si on on Appeal No. 2003. Accordingly, | shall affirmthis
order without nodification

(Y

It should also be noted that the first specification is
| nproperly drawn. A charge of failure to joinis a |esser included
of fense of desertion, and thus is nere surplusage to the
specification. The error in finding the specification proved in
that formis not prejudicial.

ORDER

The findings entered in the initial decision are nodified to
elimnate fromthe first specification the words "wongfully fai
to join and," and as MODI FI ED are AFFIRMED. The order of the
Adm ni strative Law Judge dated at San Francisco, California on 26
June 1978, is AFFI RVED.

R H SCARBOROUGH
Vice Admral, U S. Coast @uard

Vi ce Commmandant

Si gned at Washington, D. C, this 22nd day of February 1980.

| NDEX
Desertion
Failure to join, |esser offense

I nt ent

Failure to join
| ncluded i n "desertion"

Fi ndi ngs of Fact

Affirmed if based on substantial evidence
Modi fied to elimnate superflours | anguage
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Charges and Specifications
Lesser included offense, superfluous pleading

Venue
Change, nethods of requesting

*xxx%  END OF DECI SION NO. 2184  *****
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