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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE NO 391445
| ssued to: WIlliam R JONES

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

2167
Wlliam R JONES

Thi s appeal has been taken in accordance with 46 U . S.C. 239
(g) and 46 CFR 5. 30-1.

By order dated 5 May 1978, and Adm nistrative Law Judge of the
United States Coast Guard at San Francisco, California, after a
hearing at San Francisco, California, on 17 and 27 February and 30
March 1978, suspended Appellant's license and all other valid Coast
GQuard issued licenses for a period of three nonths on probation for
si x nonths upon finding himguilty of negligence. The one
speci fication of the charge of negligence found proved all eges that
Appel l ant, while serving as Master aboard SS SANTA MARI A, under
authority of the captioned docunent, did, on 9 February 1978, fail
to take tinely action to prevent SS SANTA MARIA fromrunning into
wat er too shallow for her draft, thereby causing the vessel to
ground in Carquinez Strait, California, on 9 February 1978.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced into evidence the
testinony of four w tnesses, one deposition, and four docunents.
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I n def ense, Appellant introduced into evidence the testinony
of two witnesses, his own included, and two docunents.

Subsequent to the hearing, the Adm nistrative Law Judge
entered a witten decision in which he concluded that the charge
and specification as alleged had been proved. He then entered an
order of suspension for a period of three nonths on probation for
si X nont hs.

The decision was served on 9 May 1978. Appeal was tinely
filed on 11 May 1978, and perfected on 23 Cctober 1978.

FI NDI NGS OF FACT

On 9 February 1978, Appellant was serving under authority of
his duly issued Coast Guard |license as Master of the tanker SS
SANTA MARI A, SANTA MARI A was noored starboard-side-to, at the
Union QI Dock, Oeum California. SS SANSI NENA ||l was noored
astern of SANTA MARI A, and SS AVI LA was anchored approxi mately 7000
yards abeam of SANTA MARIA. Shortly after 1700, SANTA MARIA, wth
Appel l ant at the conn and acting as pilot, cast off and proceeded
upstream in the Carquinez Strait. SANTA MARI A was assisted by the
tug DONALD D. SANDERS. At that tine tidal currents were ebbing at
approxi mately 3-5 knots. After progressing upstream approxi mately
1800 yards, Appellant, with the tug pushing on SANTA MARI A" S port
bow, attenpted to nake a 180° turn to starboard. At approxi mately
1737, with SANTA MARI A about one-third through the turn, the tug
began to | ose power on one of the generators which supplied power
to the shaft of the tug. Appellant was notified, the turn was
aborted, and SANTA MARI A resuned its headi ng upstream After
notification that the generator problem had been resol ved,

Appel | ant attenpted the sane nmaneuver once nore. Again, after
SANTA MARI A was about one-third through the turn, the tug
experienced generator difficulty. This tinme, however, Appell ant
attenpted to conplete his turn, with the tug continuing to push,

but at reduced power. Appellant failed in this attenpt. Because
SANTA MARI A was being set toward the Union G| Dock, Appellant
first backed down full, and when that nmaneuver failed, dropped his
anchor. Nevertheless, at approximately 1812, SANTA MARI A grounded.
SANTA MARI A eventually was refl oated w thout apparent damage to the
vessel or its cargo.
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BASES OF APPEAL

Thi s appeal has been taken fromthe decision and order of the
Adm ni strative Law Judge. It is contended that (1) under the
provisions of 46 U S. C. 226 and 239, the Coast Guard has no
jurisdiction to suspend or revoke a naster's |icense upon a charge
of negligence; (2) "the order suspending Appellant's master's
license "and all other valid licenses' is so unjustified in the
circunstances as to manifest an intent to apply the investigatory
procedures in a punitive rather than renedi al manner, and as such,
Appel | ant has been deni ed due process of law (viz., trial by
jury);" (3) "the entire investigatory process deni es due process of
| aw, as guaranteed by the Constitution of the United States, in

that, inter alia: (a) it denies to the person charged the

right to trial by jury; and (b) it fails to properly separate the
functions of and contact between the admnistrative | aw judge, the
I nvestigating officer, the Conmandant and his staff, and the chief
adm nistrative | aw judge;" (4) the Adm nistrative Law Judge relied
upon a standard of conduct not properly before hinm and (5)
Appel l ant' s actions were not unreasonable in the circunstances
encountered and therefore he was not negligent.

APPEARANCE: Hall, Henry, diver & McReavy, San Franci sco,
California, by John E. Droeger, Esq.

OPI NI ON

Appel | ant contends that the Coast Guard has no jurisdiction
under 46 U.S.C. 239 (R S. 4450, as anended) to proceed against his
| i cense on the ground of negligence, because the sole
jurisdictional statute under which it can proceed agai nst the
|icense of a master is 46 U.S.C. 226 (R S. 4439) and "negligence"
I's not one of the grounds specifically denom nated therein. In
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support of this argunent he cites Dietze v. Siler, 414 F. Supp.
1105 (E. D La. 1976). Sinply stated, Appellant's contention is

neritless. As the court in Dietze correctly stated:

“the | anguage of 239, albeit nore specific in the sense of
having greater detail, also is purposefully broader in its reach
than that of the individual |icensing sections. The repeated
reference in 239 (b), (d) and (g) to "any licensed officer’
denonstrates this section's applicability to the Coast GQuard's
exercise of both its investigatory and suspensi on/revocation
authority vis-a-vis pilots, captains, mates, and engi neers.
| ndeed, the stated grounds for suspension or revocation in 239 (Q)
appear sufficiently broad to incorporate all of the varying grounds
set forth in sections 214, 226, 228, and 229. Reasonable as it is
to regard jurisdictional authority as the outgrowth of this single,
uni versally applicable section of Title 46, it is unreasonable to
beli eve that Congress sought to establish four separate bases of
jurisdiction in addition to a single, largely overlapping fifth."
414 F. Supp 1105, 1109-1110.

Appel l ant' s characterization of the order of the
Adm ni strative Law Judge as "punitive" is equally unsound. Wile
it is true that Appellant's |license was suspended for three nonths,
the order further provided that this suspension would not be
effective provided "no charge under R S. 4450, as anended, (46
US C 239), or 46 US. C 239 b, or any other navigation or vessel
| nspection law, is proved agai nst [Appellant] for acts commtted
within SIX (6) nonths fromthe date of service upon [Appellant] of
this Decision and Order." Hence, the essential inpact of this
order upon Appellant is that of providing himwth an additi onal
| nducenent to avoid further violations and is hardly to be
characterized as "punitive." Moreover, as has been stated often,
the nature of revocation and suspensi on proceedi ngs is renedial,
not punitive. 46 CFR 5.01-20, Decisions on Appeal Nos. 830,
1574, 1871, 1999.

To find that Appellant was denied his constitutional "right to
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trial by jury" in these proceedi ngs would require ny hol ding that
portions of RS 4450, as anended (46 U . S.C. 239) and the

Adm ni strative Procedure Act (5 U S.C. 551 et seg.) violate

the Constitution. Appellant cites absolutely no authority in
support of this contention, perhaps because there is none. In any
event, | find nothing in either of these |aws which violates the
Constitution.

Appel l ant's contention as to the separation of the functions,
and contact anong the Adm nistrative Law Judge, the Investigating
Oficer, the Commandant and his staff, and the Chief Adm nistrative
Law Judge is simlarly unfounded. Revocation and suspension
proceedi ngs under R S. 4450 are conducted in accordance with 46 CFR
Subparts 5.01 though 5.25. The witten decision and order of each
admnistrative law judge is reviewed by the Chief Admnistrative
Law Judge in accordance with 46 CFR 1.10 (c) (4). Appeals and
reviews are conducted in accordance with 46 CFR Subparts 5.30 and
5.35, respectively. Appellant has not denonstrated that these
regul ations fail to provide adequate separation of functions and
contact. Neither has he denonstrated that, in fact, there has been
any inpropriety commtted in the disposition of his particular
case. Thus, | amconstrained to reject this contention.

A separate reason exists for rejecting the latter contention

of Appellant. In Mller v. Smth, 292 F. Supp. 55 (S.D.NY.

1968), the Court dism ssed a contention simlar to Appellant's
stating, " [t] he Commandant naturally makes use of nenbers of his
staff in reaching decisions in suspension or revocation
proceedings." 292 F. Supp. 55, 57. In so acting, the Court
specifically recognized that, as |Iong as the Decision on Appeal is
that of the Commandant hinself (or his proper delegate), it matters
not that nenbers of his staff have had a hand in its preparation.

|V

During the hearing, the Investigating Oficer argued that the
nere fact of the grounding, coupled with Appellant's failure to
drop his anchor sufficiently early, was sufficient to establish

negligence. As discussed nore fully infra, a rebuttable
presunption was created. At the close of the hearing, the

Adm ni strative Law Judge, in accordance wth 46 CFR 5. 20-150,
requested the subm ssion of witten findings and conclusions. In

file:////hgsms-lawdb/users/K nowledgeM anagementD...%208& %20R%201980%20-%202279/2167%20-%20JONES.htm (5 of 10) [02/10/2011 9:46:00 AM]



Appea No. 2167 - William R. JONESv. US - 17 October, 1979.

hi s subm ssion, the Investigating Oficer, for the first tine,
proffered a passage froma book identified only as Naval

Shi phandling by a "Captain Crenshaw.” This passage, quoted in
the Adm nistrative Law Judge's opinion, supports the position taken

by the Investigating Oficer during the hearing, i.e., that the
anchor shoul d have been dropped earlier to prevent SANTA MARI A from
groundi ng. Appel |l ant argues that the Adm nistrative Law Judge's
reliance upon this passage violates 46 CFR 5.20-102 (b) because the
| atter took "judicial notice" of a matter which Appellant shoul d
have been afforded "an opportunity, on the record, to rebut.” To
an extent, | agree with Appellant. | specifically disapprove the
practice of investigating officers who "save" citations to
authorities until a post-hearing subm ssion of proposed findings
and conclusions, and then, for the first tine, argue these
authorities before the admnistrative |law judge. Ofering a
respondent the opportunity to rebut these authorities in his own
post - hearing brief does not render this practice any nore
accept abl e because the practice itself violates the requirenent for

presenting all evidence and argunent during the hearing. |
al so specifically disapprove the practice of taking official notice
in an adm nistrative |aw judge's opinion of an authority such as

"Captain Crenshaw s Naval Shi phandling w thout first having
afforded "[e]ither party ... an opportunity on the record, to
rebut such matter." 46 CFR 5.20-102 (b). Wen authority of this
nature is relied upon, especially to establish the standard of
conduct in a negligence case, due process requires that both
parties be afforded an opportunity, on the record, to argue the
propriety of relying upon that authority, and to present evi dence
of conpliance with the authority if it is accepted as establishing
t he standard of conduct.

Neverthel ess, the failure of the Adm nistrative Law Judge to
of fer Appellant an opportunity to rebut the Investigating Oficer's
proffer of "Captain Crenshaw s" tone does not require vacation of

his decision. In his decision the Adm nistrative Law Judge opi ned
that "the use of the anchor as an energency neasure is well
established.” He subsequently adopted the quote from Naval

Shi phandling as an illustration of the standard of conduct, but

did not adopt the treatise itself as the authority for that
standard of conduct. Since the standard agai nst which Appellant's
conduct was neasured was the sane one argued for by the

| nvestigating Oficer during the hearing, Appellant was not
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prej udi ced by the use of Crenshaw s work as an illustration.
V

Initially the Investigating Oficer's burden of proof was
satisfied by the creation of a rebuttable presunption. The fact
t hat SANTA MARI A grounded in a well-charted strait, at a position
where the actual depth of water was clearly marked, created a
presunption that Appellant's navigation of his vessel was sonehow
negligent. Decisions on Appeal Nos. 1200, 1738, 2024.
Appel | ant argues that "this |long cherished theory had been
forcefully disapproved by the National Transportation Safety Board"
inits Order No. EM57. Because the Board affirned the
Commandant's decision, its statenment on this issue properly can be

consi dered nere dictumand therefore not controlling. Once
properly created, a rebuttable presunption is sufficient to

establish a prinma facie case. Although the burden of proof

does not shift fromthe Investigating Oficer (see, 46 CFR

5.20-77), the effect of this prima facie proof is to put

t he burden on Respondent of going forward with the evi dence.
See, e.g., Decision on Appeal No. 477; Rule 301,

Federal Rules of Evidence for United States Courts and Magi strates
(1975); J. H WGVORE, EVIDENCE 2487, 2490, 2491 (3rd Ed. 1940).

Upon cl ose review of the entire record, | conclude that
Appel l ant did neet his burden and did rebut the presunption of
negli gence. Wen SANTA MARI A departed the dock, the sinpler
maneuver woul d have been to turn to port rather than starboard, and
t hen proceed downstream However, judging that this nmaneuver m ght
unnecessarily inperil either SS SANSINEMA Il, noored astern, or,
nore |likely, SS AVILA, anchored abeam Appellant chose instead to
proceed upstream and then undertake his turn there. Based upon the
testinony of both Appellant and an expert w tness, | conclude that
this choice of alternatives was indeed the safer. Appellant did
proceed to a point in the Carquinez Strait where he safely could
have conpleted his turn, but was prevented from doing so by the
unexpected notive difficulty encountered by the assisting tug.
Upon being assured that this problem had been resol ved, Appell ant,
with the aid of the tug, again comenced his turn. Once nore the
tug | ost sone of its notive power. Neverthel ess, apparently
believing that he could conplete his turn, Appellant ordered full
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power from SANTA MARI A" S engi nes and continued his attenpt.
Appel l ant was nore than half-way through his turn when it first
becane apparent that SANTA MARI A had been set too far by the
current to permt himto continue safely. Appellant took energency
action to avoid drifting into the dock, culmnating in his dropping
of the anchor, but SANTA MARI A grounded nonet hel ess.

That events happened substantially as just related is not in
di spute. | conclude that Appellant was guilty of, at worst, an
error in judgnent in attenpting to conplete the second turn and not
droppi ng his anchor sooner, but not negligence.

“[A] master is not required to nake the right decision at al
tinmes in order to avoid being guilty of negligence; but he
must exerci se reasonabl e care according to the standards of
the ordinary practice of good seamanshi p. Hence, by nmaking a
wrong choice anong alternatives, a Master conmts an error of

j udgnent whi ch does not anount to negligence if his choice was
one which a conpetent and prudent Master m ght reasonably have
made under the prevailing circunstances."”

Deci sion on Appeal No. 1093. "Appellant was not found

negligent for persisting in his efforts to conplete the turn, but
rather, for failure to drop his anchor early enough to prevent the
groundi ng. However, in finding that Appellant should have let go
hi s anchor sooner, the Adm nistrative Law Judge inplicitly nust
have determ ned that Appellant, upon first realizing that he m ght
either strike the dock or go aground, was negligent in backing full
rather than imedi ately dropping his anchor. | amunable to
conclude that, at the tine Appellant ordered back full, a
“conpetent and prudent” nmariner necessarily would not have done

| i kewi se. In hindsight it appears that the w ser choice woul d have
been to drop the anchor imedi ately; nevertheless, "[w hile second
guessi ng Appellant on the appropri ateness of undertaki ng such
actions is appealing, speculation of this sort cannot soundly or
equitably be the basis for action under R S. 4450 to suspend or
revoke a |icense."” Decision on Appeal No. 2152. Therefore,

because negligence was not proved by substantial evidence, the
deci sion of the Adm nistrative Law Judge nust be vacat ed.

ORDER

file:////hgsms-lawdb/users/K nowledgeM anagementD...%208& %20R%201980%20-%202279/2167%20-%20JONES.htm (8 of 10) [02/10/2011 9:46:00 AM]


file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D10414.htm
file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11472.htm

Appea No. 2167 - William R. JONESv. US - 17 October, 1979.

The order of the Adm nistrative Law Judge, dated at San
Franci sco, California, on 5 May 1978, is VACATED and the charge
DI SM SSED.

R H SCARBOROUGH
VICE ADM RAL, U. S. COAST GUARD
Vi ce Commmandant

Si gned at Washington, D. C., this 17TH day of October 1979.
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*xxx*  END OF DECI SION NO 2167 *****
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