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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE NO. 446670 and
MERCHANT MARI NER' S DOCUMENT ( REDACTED)
| ssued to: Mchael W WTTICH

DECI SI ON OF THE VI CE COMVANDANT
UNI TED STATES COAST GUARD

2163
M chael W WTTICH

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 7 June 1978, an Admi nistrative Law Judge of the
United States Coast Guard at Jacksonville, Florida, after a hearing
at Jacksonville, Florida, on 30 May 1978, suspended Appellant's
license for a period of 6 nonths on probation for a period of 12
mont hs upon finding himguilty of m sconduct. The single
specification of m sconduct found proved all eges that Appellant,
whi |l e serving as second assi stant engi neer aboard CAROLE G | NGRAM
under authority of the captioned docunents, did, on or about 25 My
1978, while in the service of CAROLE G | NGRAM and while on board
the INGRAM s tow, the barge I 0S 3302, which was at anchor in the
St. John's River, Jacksonville, Florida, wongfully assault and
batter by paushing down onto the sand | ocker of said barge, a
menber of the crew. to wit AB Armando RODRI GUEZ.

At the hearing, Appellant represented hinself. Appell ant
entered a plea of not guilty to the charge and specification.

The I nvestigating O ficer introduced into evidence the
testinony of two witnesses and seven docunents.

I n defense, Appellant introduced into evidence his own
t esti nony.
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Subsequent to the hearing, the Adm nistrative Law Judge
entered a witten decision in which he concluded that the charge
and specification as alleged had been proved. He then entered an
order of suspension for a period of 6 nonths on probation for 12
nmont hs.

The deci sion was served on 12 June 1978. Appeal was tinely
filed on 30 June 1978, and perfected on 7 Septenber 1978.

FI NDI NGS OF FACT

On 25 May 1978, Appellant was serving under the authority of
his duly issued |license and nerchant mariner's docunent as second
assi stant engi neer aboard the tug CAROLE G I NGCRAM VWil e on board
that vessel's tow, the Barge 1 0S 3302, which was anchored in the
St. John's River, Jacksonville, Florida, Appellant overheard a
di scussi on between the Chief Mate and an abl e bodi ed seaman naned
RODRI GUEZ. W thout invitation, Appellant entered into this
conversation which shortly devel oped into an argunent between
Appel  ant and RODRI GUEZ. Suddenly, and w thout warning, Appellant
shoved RODRI GUEZ backwards. RODRI GUEZ's back or shoul der struck
the sand | ocker, a storage structure | ocated on the main deck of
the barge. He then fell to the deck. RODRI GUEZ i mredi ately stood
up and dared Appellant to strike himagain, but Appellant nerely
wal ked away. This termnated the incident. Shortly thereafter,
RODRI GUEZ was hospitalized for two days with injuries diagnosed as
"soft tissue traumm, right knee and back area.”

BASI S OF APPEAL

Thi s appeal has been taken fromthe Decision and Order of the

Adm ni strative Law Judge. |n essence, Appellant urges one ground
for appeal, that he was acting in self-defense when he shoved
RODRI GUEZ.

APPEARANCE: Pro se.

OPI NI ON

At the outset, | nust agre with Appellant's objection to the
follow ng statement in the opinion of the Adm nistrative Law Judge,
"[flromthe difference in size between RODRI GUEZ and W TTI CH,
(RODRI GUES, 5 foot, 10 inches, weight 170, as against WTTICH, 6

foot, 2 inches, 230 pounds), | find it rather difficult to inmagine
RODRIGUEZ initiating this altercation.” |Inferences as to who m ght
have initiated an altercation are not properly based upon an
observation as to differences in size. "Wat counts is not
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necessarily the size of the dog in the fight it's the size of the
fight in the dog.”" Dw ght D. Ei senhower, Address to Republican
National Commttee, 31 January 1958. Although erroneous in nature,
this opinion of the Adm nistrative Law Judge does not require
reversal of this decision.

It is undisputed that Appellant, with both hands, did push AB
RODRI GUEZ into the sand | ocker causing injury to the latter. It is
al so undi sputed that at no tinme did RODRI GUEZ actual |y touch
Appel l ant. What Appellant argues is that the Adm nistrative Law
Judge erred by disregarding Appellant's testinony that he was put
in reasonabl e fear of being struck by RODRI GUEZ and that the shove
he adm ni stered constituted a gesture of self-defense only. The
record contains sufficient evidence of a reliable and probative
character to support a finding that Appellant's shove was
unjustified, and legally unprovoked. It was not, in an objective
sense, made in self-defense. Even if Appellant's argunent that
"RODRI GUEZ' s words conbined with his nenacing, threatening, and

irrational behavior led ne to believe that he was going to attack
me and cause nme physical harm" were to be accepted, his position

woul d be no better. "[T]he only real provocation which justifies
the use of force is an actual attack |leaving the victim
wi th no other neans of defense except the use of force." (enphasis

added) Decision on Appeal No. 1975. There was no actual attack

by RODRI GUEZ nor does it appear that Appellant could not have
broken of f the argunment and safely wal ked away before pushing
RODRI GUEZ, rather than afterwards. |[If even the "nmere belief that
anot her, no matter how well one knows the other or his type of
person, may be reaching for a weapon, does not justify initiative
action of battery," (Decision on Appeal No. 1803) then

Appel lant's action certainly was not justified. Despite Appellant's
firmbelief that he was acting only in self-defense, his action
must be considered that of an aggressor, not that of one entitled
reasonably to defend hinself. Hence, the charge and specification
are proved.

ORDER

The Order of the Adm nistrative Law Judge, dated at
Jacksonville, Florida, on 7 June 1978, is AFFI RVED.

R H SCARBOROUGH
Vice Admral, U S. Coast Quard
Vi ce Commmandant

Signed at Washington, D.C., this 6th day of Sep 1979.
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