Appeal No. 2161 - Roy Floyd BRONZOVICH v. US - 6 Sep 1979.
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DECI SI ON OF THE VI CE COVVANDANT
UNI TED STATES COAST GUARD

2161
Roy Fl oyd BRONZOVI CH

Thi s appeal has been taken in accordance with 46 U . S.C. 239(9)
and 46 CFR 5. 30- 1.

By order dated 30 March 1978, an Admi nistrative Law Judge of
the United States Coast Guard at Jacksonville, Florida after
hearings at Jacksonville, Florida, on 29 Novenber 1977 and 9
January 1978, suspended Appellant's license for two nonths and
further suspended it for three nonths on twelve nonths' probation
upon finding himguilty of negligence. Six specifications of
negl i gence had been alleged. The two specifications found proved
al l eged (1) that Appellant, while serving as operator aboard the
Tug Boat ST2127, under authority of the captioned docunent, did on
or about 14 August 1977 fail "to sound the vessel ST2127's general
alarmprior to the nonment of extrems [sic]," and (2) that
Appel l ant, while serving as above, failed to maintain the vessel
ST2127's doubl e bottom fuel tanks and the after ballast tanks in a
bal | asted condition for optinmumstability.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
speci fications.
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The I nvestigating Oficer introduced into evidence the
testinony of twelve witnesses, thirteen docunents, and 15 photos.

I n defense, Appellant offered his own testinony.

Subsequent to the hearing, the Adm nistrative Law Judge
entered a witten decision in which he concluded that the charge
and the fifth and sixth specifications had been proved. He then
entered an order of suspension for a period of two nonths, and
further suspension for three nonths on twelve nonths' probation.

The decision was served on 31 March 1978. Appeal was tinely
filed on 19 April 1978 and perfected on 6 Septenber 1978.

FI NDI NGS OF FACT

On 14 August 1977, Appellant was serving as operator of the
Tug Boat ST2127, when it capsized in the Intracoastal Waterway near
Jacksonville, Florida. Because of the disposition of this appeal,
further findings are not necessary.

BASES OF APPEAL

Thi s appeal has been taken fromthe decision and order of the
Adm ni strative Law Judge. Appellant has argued three separate
grounds for appeal. Because of the disposition of this appeal,
only the first wll be addressed, that challenging the jurisdiction
for the proceedi ng.

APPEARANCE: Toole, Taylor, MIton & Joyner, Jacksonville, FL, by
Almer W Beale, II, Esqg.

OPI NI ON

Appel | ant contends that the Coast Guard | acked jurisdictionto
proceed against his |license because, at the tine the Tug Boat
ST2127 capsized, he was not operating it "under authority of" his
Coast Guard issued license. Wth this contention | agree.
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46 CFR 5.01-35 states, in part, "[a] person enployed in the
service of a vessel is considered to be acting under the authority
of a license, certificate or docunent held by himeither when the
hol di ng of such license, certificate or docunent is required by |aw
or regulation or is required as a condition of enploynent."” Hence,
for jurisdiction to exist in this case, Appellant nust have been
required to hold his license by law or regulation, or as a
condition of his enploynent.

The Tug Boat ST2127 and the barge it was towing, KSC- |, are
owned outright by the National Aeronautics and Space Adm nistration
(NASA), an agency of the Federal Governnment. At the tinme of
capsi zing, both were being operated as "governnent furnished
property" under a contract between the U S. Air Force and Appell ant
enpl oyer, Fort Everglades Towing, Inc. Under the terns of this
contract, both were used solely for a "public purpose.” Hence,
Appel | ant was operating a "public vessel," as defined at 46 CFR
4.03-40. As such, his vessel was subject neither to the inspection
laws (46 U.S.C. 362), nor to the manning requirenents of 46 U. S. C
224a. therefore, the license held by Appellant was not required by
either "law' or "regulation."

The Adm nistrative Law Judge did find, however, that
Appel lant's |icense was required "as a condition of enploynent."
In reaching this conclusion the Adm nistrative Law Judge construed
provisions of the Air Force - Fort Evergl ades Tow ng contract as
mandati ng the possession of a license by any civilian operating a
publicly owned tug under the contract. It is the conclusion of the
Adm ni strative Law Judge which is in error.

The contract in question provided that the Governnment woul d
furnish several vessels, including a "sixty-five' tug boat
(ST2127), and the contractor would furnish two privately owned tug
boats. The contract further provided that the contractor would
“[o] perate, navigate, equip and crew all governnent and publicly
owned or | eased vessels assigned under this contract in accordance
with Maritinme |aw and applicable United States Coast Guard
regul ations,"” and that "vessel captains shall be appropriately
| i censes for type of equipnent to be operated and for areas of
requi red operation." Concededly, these two quoted provisions are
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sonmewhat anbi guous in that two interpretations reasonable are

possi ble. The contract require either that all vessels be operated
by personnel |icensed for the size and type of vessel involved,

w t hout regard to the exenptions for public vessels, or that only
the privately owned or | eased vessels be operated by appropriately

| i censed personnel. Because of the | anguage of the contract itself
I s anmbi guous on this point, | amconstrained to | ook beyond the
witten contract for assistance in interpreting it. It is apparent

fromtestinony in the record that the tow ng conpany assigned its
captains to operate Governnment furnished tugs wthout regard to
whet her those individuals held any |icenses. Equally significant,
bot h the NASA Techni cal Representative called by the Coast Guard

| nvestigating Oficer, and the Director of Operations for the

tow ng conpany (who actually had signed the contract as the tow ng
conpany representative) testified that they each interpreted the
contract to require a |licensed operator only on the privately

furni shed vessels. "Were the parties have attached the sane
nmeaning to a prom se or agreenent or a termthereof, it is

i nterpreted in accordance with that neaning." RESTATEMENT ( SECOND)
OF CONTRACTS 227(1) (Tentative Draft 1973). Because there is no
reason to doubt the credibility of either, | nust conclude that the
Adm ni strative Law Judge erred in finding that the holding of a
Coast Guard issued license was a "condition of enploynent" for
Appel lant. Since neither |aw, regul ation, nor his enployer

requi red Appellant to hold a license in order to operate the Tug
Boat ST2127, he was not acting "under authority of" the license

whi ch he possesses. The Coast Guard therefore is w thout
jurisdiction to proceed against his license in this matter.

ORDER

The order of the Adm nistrative Law Judge dated at
Jacksonville, Florida, on 30 March 1978, is VACATED and the charge
i s DI SM SSED.

R H SCARBOROUGH
Vice Admral, U S. Coast uard
VI CE COVWANDANT

Si gned at Washington, D. C., this 6th day of Sep 1979.
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