Appea No. 2148 - Theodore L. LEVY v. US - 30 January, 1979.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER S DOCUMENT Z-513964- D1
| ssued to: Theodore L. LEVY

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

2148
Theodore L. LEVY

Thi s appeal has been taken in accordance with 46 U . S.C. 239(9)
and 46 CFR 5. 30- 1.

By order dated 9 Decenber 1977, an Adm nistrative Law Judge of
the United States Coast Guard at Houston, Texas, suspended
Appel | ant' s seaman's docunents for three nonths, plus six nonths on
twel ve nont hs' probation, upon finding himguilty of m sconduct.
The specification found proved all eges that while serving as
Boat swai n on board the United States S.S. EAGLE LEADER under
authority of the docunent above captioned, on or about 10 Qctober
1977, while said vessel was at sea, Appellant did wongfully
assault and batter Janes McDuff, a nenber of the crew

The hearing was held at Corpus Christi, Texas, in two
sessions: the first on 25 Cctober 1977; and the second on 7
Novenber 1977.

At the hearing, Appellant was represented by professional
counsel and entered a plea of not gquilty to the charge and
speci ficati on.

The I nvestigating O ficer introduced in evidence the testinony
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of four witnesses (including the alleged victin) as well as several
docunentary exhibits. |In defense, Appellant offered in evidence
his own testinony.

After the hearing, the Adm nistrative Law Judge rendered a
witten decision in which he concluded that the charge and
speci fication had been proved. He then entered a witten order
suspendi ng all docunents issued to Appellant for a period of three
nont hs plus six nmonths on twel ve nont hs' probation.

The entire decision was served on 9 Decenber 1977. Appeal was
tinmely filed on 5 January 1978 and perfected on 17 July 1978.

FI NDI NGS OF FACT

On 10 October 1977, Appellant was serving as Boatswain on
board the United States S.S. EAGLE LEADER and acting under
authority of his docunment while the vessel was at sea.

James McDuff was a nenber of the crew of EAGLE LEADER and was
serving aboard that vessel in the capacity of galley utilityman on
10 Cct ober 1977.

One of McDuff's duties as galley utilityman was to di spose of
the ship's garbage. Wen EAGE LEADER was at sea, MDuff woul d
occasionally di spose of the garbage by throwng it overboard.
Sonetinmes, apparently because of McDuff's failure to position
hi nsel f correctly, sone of the tossed garbage would | and on the
decks instead of going over the side.

One of Appellant's responsibilities as boatswai n aboard EAGLE
LEADER was to ensure that the ship's decks were properly naintained
and kept clean. Appellant had nore than once adnoni shed McDuff for
carelessly littering the decks with garbage. MDuff's reaction to
t hese adnonitions was to call out to a fell ow crewnenber, whenever
he (McDuff) was carrying the garbage out, and state in al oud voice,
“I"'mtaking the garbage out." These statenents were al ways nade so
t hat Appellant could hear them for the obvious purpose of annoying
and irritating Appellant. The relationship between Appellant and
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McDuf f was somewhat | ess than cordial.

On 10 Cctober 1977 at about 1630, while EAG.LE LEADER was at
sea, McDuff was taking the garbage out. On his way aft MDuff
stopped at the recreation room where Appellant and several others
wer e seated, and nmade his usual |oud coment about "taking the
gar bage out."

As McDuff was returning fromthe aft section of the ship,
Appel l ant got up fromhis chair, left the recreation room and
confronted McDuff in the passageway. No crewrenber in the
recreation roomcould see what happened between Appellant and
McDuff in the passageway, but |oud voices were heard.

Shortly thereafter, Appellant returned to the recreation room
with McDuff follow ng "cl ose behind". Appellant turned and grabbed
McDuff by the | apels of his jacket, shook him and yelled at him
Wi | e Appellant was holding him MDuff "alnost fell over a chair
and banged his head a couple of tines against the ship's bul khead. "
Once Appellant released him MDuff went to the galley and | ater
reported the incident to the Master.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is urged that Appellant was denied a
fair hearing and due process of |aw, and that the decision of the
Adm ni strative Law Judge was contrary to the evidence.

APPEARANCE: Janes T. Smth, Esqg., Corpus Christi, Texas.

OPI NI ON

Appel lant's claimof unfairness stens fromthe fact that the
Mast er of EAGLE LEADER was not conpelled to appear as a W tness at
the first hearing session.
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When Appell ant was served with the charges and specification,
he requested that the Master of EAGLE LEADER be subpoenaed as a
W tness at the upcom ng hearing. At the tine Appellant nade this
request, the Investigating Oficer knew that the Master was not a
witness to the alleged offense, and therefore any testinony that
the Master m ght be expected to give regarding the incident would
be of dubi ous rel evance and adm ssibility. The Investigating
O ficer also knew that the Master was scheduled to sail al nost
| mredi ately and that requiring himto appear at the hearing would
di srupt that schedule. Appellant was therefore asked to explain
the rel evance of and need for the Master's testinony. Appellant
did not make any such explanation prior to the hearing.

Wth regard to the i ssuance of subpoenas prior to suspension
and revocation proceedi ngs, 46 CFR 5.15-10(a) provides, in
pertinent part: "During the investigation and prior to hearing,
the investigating officer shall issue subpoenas for the attendance

of witnesses or for the production of...any other rel evant

evidence ... that may be needed by the person charged.”

(Enphasi s added.) Under the circunstances of the instant case,
where neither "rel evance"nor "need" had been shown, | find that the
| nvestigating Oficer's failure to command the Master's appearance
at the first hearing session was not unreasonabl e, and was not
unfairly prejudicial to Appellant.

The I nvestigating Oficer's case, which was conpleted at the
first hearing session, consisted of the testinony of the alleged
victimand several eyew tnesses, not the Master's. Appellant's
argunent that he was denied the right to "confront his accuser”
(referring to the Master) is therefore m sdirected.

Finally, it is noted that after the Investigating Oficer
rested his case at the hearing, Appellant requested that the
hearing be continued, and renewed his request that the Master of
EAGLE LEADER be subpoenaed as a wtness. Counsel for Appellant
I nformed the Adm nistrative Law Judge that he wi shed to call the
Master as a " hostile witness" for the purpose of inpeaching the
governnent's witness. The Adm nistrative Law Judge granted
Appel | ant' s request and a subpoena was issued. The hearing was
t hen continued until 7 Novenber 1977, when the Master of EAGLE
LEADER appeared as a witness and was thoroughly exam ned by counsel
for Appellant.
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Fromall that appears in the record, | conclude that
Appel | ant was afforded a fair hearing, with full opportunity to
confront and cross-exan ne any adverse witnesses as well as to
present evidence on his own behal f.

Appel l ant' s second contention on appeal is that the decision
of the Adm nistrative Law Judge was contrary to the evidence. The
evi dence produced at the hearing, and relied upon by the
Adm ni strative Law Judge in his decision, consisted essentially of
eyew tness testinony. On appeal, Appellant points to a nunber of
di screpancies in the testinony of the governnent's w tnesses, and
vigorously argues that their testinony is not credi ble. Several
di screpanci es do appear in the testinony of the various w tnesses,
but those discrepancies are very mnor in nature and are not
essential to the disposition reached in this case. |Indeed, in his
deci sion the Adm nistrative Law Judge relied primarily on the
testinony of Appellant hinself, even though Appellant's version of
the facts differed substantially fromthose of other w tnesses.
Still, it was undi sputed that Appellant forcibly placed his hands
on McDuff and shook him"to the extent that McDuff's head nade
contact with the ship's bul khead several tines." Thus, there was
substantial evidence of assault and battery presented at the
heari ng.

To rebut the show ng nmade by this evidence, Appellant urged in
his own testinony that he was acting in self defense, stating that
he was "aware" of MDuff's "reputation for carrying a knife."

The details of Appellant's claimof self defense can best be
exam ned by reviewing his |last statenents nmade during direct
exam nation at the hearing. (Tr. 159:)

Q D d you have any chance at that tine, to just walk
away from hin? Just before you grabbed his | apels?

A | did wal k away from himand went into the recreation
room and he cane behind ne. He was still shouting and

Q D dyou think at that tinme he mght hit you or harm
you?
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A Well, | didn't think so nmuch about himhitting nme, but
as | say, |I'mthinking he mght, you know -- you never
know what a nut is going to do.

Q And did he have a reputation, as you testified here,
of carrying a knife?

A: Sure.

COUNSEL: | have no further questions.

The Adm nistrative Law Judge flatly rejected Appellant's claim
of self defense by finding: "There is no evidence in the record to
i ndi cate that there was any need to restrain M MDuff, nor do the
facts establish that M. Levy was in any danger, nor that M. Levy
was in fear of his own safety.” (D-11.) It is inportant to note
at this point that the testinony of all other eyewtnesses in this
case was substantially to the effect that Appellant was not acting
in self defense, but, rather, that he was the aggressor.

The findings of the Admnistrative Law Judge with respect to
the weight and credibility of testinonial evidence are to be
accorded great weight. Such findings are peculiarly within the
real mof the Adm nistrative Law Judge's discretion and will be
al tered on appeal only upon a show ng that he acted arbitrarily or
capriciously. Decision on Appeal No. 1960. (SEEHORN). There
bei ng substantial evidence in the record of a reliable and
probative nature in support of the Admnistrative Law Judge's
findings and conclusions, | amunable to find that his actions were
either arbitrary or capricious.

ORDER

The order of the Admi nistrative Law Judge dated at Texas, on
9 Decenber 1977, is AFFI RVED.

R H SCARBOROUGH
Vice Admral, U S. Coast Quard
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ACTI NG COVIVANDANT

Si gned at Washington, D.C., this 30th day of January 1979.
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