Appea No. 2140 - Frederick FOMICH v. US - 9 November, 1978.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUMENT NO. (Redact ed)
| ssued to: Frederick FOV CH

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

2140
Frederi ck FOM CH

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 28 January, 1977, an Adm nistrative Law Judge
of the United States Coast Guard at New York, N. Y., suspended
Appel l ant's seaman's docunents for ten nonths upon finding him
guilty of m sconduct. The specifications found proved all ege that
whi |l e serving as able seaman on board the United States SS EAGLE
VOYACER under authority of the docunent above captioned, on or
about 13 July 1976, Appellant assaulted anot her crewrenber with a
danger ous weapon; on 19 and 20 July 1976, failed to performduties
aboard the vessel; on 24 July 1976 failed to join the vessel at
I1jichevsk, U S S R

At the hearing, Appellant failed to appear, and a plea of not
guilty to the charge and each specification was entered by the
Adm ni strative Law Judge.

The I nvestigating Oficer introduced in evidence voyage
records of EAGLE VOYAGER, the testinony of one Abdulla A Mbhsin,
and a deposition of one David H Regester, Jr., taken pursuant to
order.

There was no def ense.

At the end of the hearing, the Adm nistrative Law Judge
rendered a decision in which he concluded that the charge and
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speci fications had been proved. He then entered an order
suspendi ng all docunents issued to Appellants for a period of ten
nont hs.

The entire decision was served on 5 May 1977. Appeal was
timely filed.

FI NDI NGS OF FACT

On all dates in question, Appellant was serving as able seaman
on board the United States SS EAGLE VOYAGER and acti ng under
authority of his docunent while the ship was at Iljichevsk,

US SR

On 13 July 1976, after commencing difficulties with Abdulla A
Moshin, a nmessman, ashore at Iljichevsk, and aboard a | aunch while
returning to the anchored EAGLE VOYACGER, Appellant went to the room
of Moshin who had retired. Wen Mshin opened the door, Appellant
struck himon the side of the head, w thout provocation, with a
fourteen inch |l ong deck scraper. 1In the struggle which foll owed
Appel l ant was forced to the deck. Another nenber of the crew saw
the last part of this episode.

On 19 July 1976, Appellant left the vessel at 1200 and never
returned before sailing tinme on 24 July, although he was seen
ashore by other nenbers of the crew. During the period of absence
Appellant failed to performon two watches, 1300 to 1700, 19 July,
and 0800-1700, 20 July. In addition, Appellant failed to join on
sailing on 24 July 1976.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is contended that the victimof the
assault lied at the hearing, that the master of the vessel was
nmoved by a misdirected race prejudice, that Appellant did not work
at Iljichevsk because of injuries, and that the order is too severe
for a person who has to nmake a |iving.

APPEARANCE: Appellant, pro se
OPI NI ON

The testinony given by the victimof the assault, confirned in
part by anot her nenber of the crew, is plausible and
uncontradi cted. Appellant forfeited his right to attenpt to inpeach
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credibility, and to contravene, by failing to appear for hearing.
The bare assertion now that the witness |lied avails nothing on
appeal. Simlarly, the voyage records show the failures to perform
duties and the failure to join. |In addition, it was recorded that
Appel I ant was recommended for five days off duty after his

sel f-provoked injury. The non-performance which occurred cane
after the tinme at which he had been restored nedically to duty
status and the unsupported assertion on appeal that he coul d not
work on 19 and 20 July carries no weight.

The al | egati ons against the master of race prejudice are
conpletely irrelevant and the serious assault specification is
anply proved by eyew tness testinony.

The "severity" of the order cannot rightly be conplained of.
The Admi ni strative Law Judge properly saw that the offense proved
was assault and battery with a dangerous weapon, but, m ndful that
t he pl eadi ngs could not be anended in the absence of Appellant to
conformto the evidence of the greater offense, he carefully
limted his order on that score to one appropriate only to the
| esser "assault wth a dangerous weapon." The additional tine was,
of course, nerited by the failures of perfornmances conpounded by a
record of prior m sconduct properly entered after findings. The
hardship to Appellant is of his doing.

ORDER

The order of the Adm nistrative Law Judge dated at New YorKk,
N. Y., on 28 January 1974, is AFFI RVED.

R H SCARBOROUGH
Vice Admral, U S. Coast Quard
ACTI NG COVIVANDANT

Signed at Washington, D.C., this 9th day of Novenber 1978.

| NDEX
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Credibility of Wtness
Uni npeached in "in absentia" proceeding

Cr oss- exam nati on
Right to, forfeited by non-appearance

Evi dence
Not cpntravened in "in absentia" proceeding

O der
Severity of, proportional to offenses

Race Prejudice
Not shown

*xxx% END OF DECI SION NO. 2140 **x*x
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