Appeal No. 2136 - DanaR. DILLON v. US - 3RD day of November, 1978

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE NO. 412196
| ssued to: Dana R DI LLON

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

2136
Dana R DI LLON

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 2 Septenber, 1977, an Adm nistrative Law Judge
of the United States Coast Guard at Houston, Texas, suspended
Appel l ant's seaman's docunents for two nonths on six nonths
probation upon finding himguilty of m sconduct. The specification
found proved all eges that while serving as nmaster of SS COVE
COVMUNI CATOR under authority of the |icense above captioned, on or
about 1 May 1977, Appellant "wongfully departed a port of the
United States, to wit: New Ol eans, Louisiana, to sea with |ess
than 65 per centrum of the deck crew, exclusive of |icensed
officers, of said vessel holding a rating of able seaman.”

At the hearing, Appellant was represented by professiona
counsel, and entered a plea of not guilty to the charge and
speci fication

The I nvestigating Oficer introduced in evidence the testinony
of one witness and several pertinent voyage records of COVE
COVMUNI CATOR

In defense, Appellant offered in evidence his own testinony.

At the end of the hearing, the Adm nistrative Law Judge
rendered a witten decision in which he concluded that the charge
and specification had been proved. He then entered an order
suspendi ng all docunents issued to Appellant for a period of two
nont hs on six nonths' probation.
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The entire decision was served on 6 Septenber 1977. Appell ant
was tinmely filed, and perfected on 19 Decenber 1977.

FI NDI NGS OF FACT

On all dates in question, Appellant was serving as master of
SS COVE COVMUNI CATOR and acting under authority of his captioned
license while the ship was in the port of New Ol eans, Louisiana.

The certificate of inspection of COVE COMUINI CATOR requires in
the crew six able bodi ed seanen and three ordi nary seanen.
Shi pping articles for a voyage to Egypt were opened aboard the
vessel on 28 April 1977. Only thirty of the intended crew were
si gned aboard that day, anong themfour hired in the capacity of
abl e seaman, two in the capacity of ordinary seaman, and one in the
capacity of "bosun/0S." On 29 April, Friday, ashore in the office
of the local agent but in the presence of a deputy shi pping
conmmi ssioner, two nore in the capacity of able seaman were signed
on the articles. Before delivery of the articles to the vessel,
whi ch had shifted neantinme to the anchorage area of the port, three
persons had signed aboard in the capacity of deck mai ntenance nen.

| NDEX

Abl e Seanen
Per cent age of; distinguished fromrequirenents

Char ges
M sconduct, difference fromviolation of statute
Violation of statute, limted in application

Crew Short age
Abl e seaman percent age
Certificate of inspection requirenents
Initial port of departure
Master's discretion
Report, adm ssibility

Evi dence
Report of crew shortage, adm ssible
Rulings to be in open hearing
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Marine casualty report
Di stingui shed fromcrew shortage report

Mast er
Di scretion to sail "shorthanded"

M sconduct
W I I ful ness not el ement

Reports
Crew shortage, adm ssible in evidence
Marine casualty reports, distinguished from others

Rerating Crew Menbers
Factors consi dered

Rul i ngs
Deferred; error
Open hearing, need for
Shi prent of Seanen
Not an investigative function

Shi pping Articles
Rel ati onship to required crew

Shi ppi ng Comm ssi oner
Not an investigating officer

The boat swai n aboard COVE COVMUNI CATOR served as a
wat chst ander and the man enpl oyed on this occasi on was recorded on
the articles as holding an unlinmted able seaman's certificate.

The two abl e seanen who had signed the agreenent on Friday, 29
April, never boarded the vessel. On the evening of 29 April one of
the able seanen hired the previous day reported ill to Appell ant
and was authorized to "sign off" the follow ng day, Saturday. He
did not do so until a later date.

Appel lant in the neantinme had advised his principals in New
York of difficulty in shipping a "full crew' and had instructed the
New Ol eans agent to obtain replacenents for the ill able seaman
and the two m ssing prospective "failures to join." Wen the
articles were delivered to the vessel |ate Saturday night the agent
had reported to Appellant that replacenents were not avail able from
the union hall prior to schedul ed sailing.

Appel I ant reviewed the | aws which he perceived applicable to
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his situation and at 0400 Sunday, 1 May, entered in the officia

| og book a record of regrouping and rerating nmenbers of the crew.
He recorded his judgnment that the vessel was adequately manned for
t he voyage and shortly thereafter departed as schedul ed from New
Ol eans.

The voyage took place w thout significant incident and on its
term nation at Houston, Texas, on 30 June 1977, Appellant executed
a "crew shortage report."

BASES OF APPEAL

Thi s appeal has been taken fromthe order of the
Admi ni strative Law Judge. It is contended that:

(1) Appellant did not willfully violate a statute, and
wi |l fulness is of the essence when violation of a statute
is alleged

(2) The evidence does not establish "m sconduct” as defined
at 46 CFR 5.01-20

(3) The defect conplained of in the specification was
apparent on the face of the shipping articles for the
voyage and, since this was known to the shipping
conmi ssi oner, there was a condonation of the actions
t aken.

APPEARANCE: Ful bri ght and Jawor ski, Houston, Texas, by Janmes L.
wal ker, Esq.

OPI NI ON

Bef ore the grounds for appeal are considered, a m sconception
of the Adm nistrative Law Judge nust be corrected. Although the
matter was not raised on appeal, since Appellant was benefitted by
the ruling nmade, the so-called "Statenent of the Case" in the
witten initial decision makes a point of explaining why a certain
docunent was refused adm ssion into evidence. The explanation may
have been pronpted by the fact that when the docunent was offered
in evidence there was an objection nade, and deci sion was reserved
until study could be nade of the matter. No ruling was forthcom ng
on the record of open proceedings and the nention in the initial
decision is the only disposition nade of the matter. Since the
parties are entitled to know what is properly in the record before
the case is submtted for initial decision, this was error. The
fact that the error was "mtigated" by a ruling in Appellant's
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favor served only, in this case, to conpound it.

Appel | ant had objected to the adm ssion of a form CG 792
("Report of Crew Shortage") on Fifth Amendnent grounds. The
ultimate ruling as disclosed in the initial decision was that the
docunent was i nadm ssi bl e under 46 CFR 5.20-120 which deals with
adm ssions made by a person charged " in the course of a Coast
Quard investigation.” The decision says:

"The shortage of Crew Report was received by the Coast
Guard during an investigation which was being perfornmed by one
of its officers in the course of his assigned duties as
Shi ppi ng Comm ssioner. The fact that his title and
responsi bilities do not include the word 'investigation' does
not deny [sic] the fact that he does investigate.”

Wiile it is true that the absence of a termin a title does not
preclude the titleholder fromacting in a capacity characterized by
the absent term the reasoning here is circuitous. The assunption
is made that the officer perform ng the shippi ng conm ssioner
function was in fact conducting an "investigation” within the
meani ng of the pertinent section of the regul ations.

Wiile it is not beyond the possible that a person deputized as
shi ppi ng comm ssioner may at sone tinme in sone manner undert ake
actions that could fairly cone under the "ban" in the regul ation,
the presunption is otherwise. The nornmal duties of shipping
comm ssioner are spelled out in laws (dating back to 1872) and
regul ations. They clearly are independent of and different from
those of investigating officers under Parts 4 and 5 of title 46,
Code of Federal Regul ations. They are perforned solely under the
authority and pursuant to the mandates of an identifiable body of
statutes and are performed or required to be perforned within their
own allotted area irrespective of whether a natter subject to
i nvestigation under R S. 4450 and the regul ati ons thereunder has
occurred. They were, indeed, perforned initially and for many
years by officers of the Federal judiciary. It would be a rare
case (and it would be for the proponent to establish it against the
presunption), in which such an official acted outside the scope of
his normal duties such that his actions becane an "investigation”
wWithin the cited section.

The report required of the master of a vessel under 46 U S. C
222 is of the sanme nature as the docunents required under 46.
US. C 564 and related statutes. |If the ruling ultinmtely nade had
been correct, the shipping articles for the voyage thensel ves
shoul d have been excluded from consi deration since they al so
established, prima facie, a dereliction with respect to the manning
of the vessel. The shipping comi ssioner receiving a report under
46 U.S.C. 222 is no nore conducting an "investigation"” than is the
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of ficial who witnesses the signing of the shipping agreenent at the
comencenent or the term nation of a voyage.

A distinction nust be recogni zed here between reports and
ot her docunents required by |aw, generally, governing the shipnent
and di scharge of seanen and the report held, in Decision on Appeal
No. 1913, to be inadm ssible in these proceedings. The report of
marine casualty there dealt with, although conceptually severable
initially, has been so assimlated by the regul ati ons under R S.
4450 as to be part and parcel of the investigation required in the
cases of marine casualty. Oher voyage records maintained are not,
W t hout nore, of that class.

When Appel | ant argues that the violation of a statute all eged
was not, even if proved, willful and that the matter should be
di sm ssed because under the controlling procedural statute such an
action nmust be willful in order to forma basis for proceeding,
there are two m sconceptions involved. Since both are frequently
encountered a few words of disposition are in order.

First, the charge "Violation of a Statute (or Regulation)" as
provided for in RS. 4450 (46 U S.C. 239) and as recogni zed in the
pertinent regulation (46 CFR 5.05-20(b) is available only in cases
in which the normviolated is a section of title 52, Revised
Statutes, or a regulation issued thereunder. Wile a violation of
that nature nmust be willful to be charged possibly as such, that
charge was not in issue here for one fundanental reason, at |east.
The statute nentioned here in the specification is not a section of
title 52. It is not, in fact, a section of the Revised Statutes at
all, inthe strictest sense. Even at hearing, Appellant correctly
recogni zed that he was charged with m sconduct and not with the
nore narrow y applicabl e charge which he argues about here.

Second, without attenpting to elaborate on the often
m sunder st ood neaning of "willful" with respect to different types
of normative rule, it is enough to say that "willful ness" is not a
necessary el ement of each and every allegation of "m sconduct," and
no special wllfulness was an el enment of the offense charged here.

On the point made by Appellant that there had been a
condonation of the offense alleged, another nisconception appears.
This consideration will be returned to since it is pertinent to the
nature of the najor issue, but for nowit need only be noted that
in declaring that the failure to neet the percentage requirenent
for able seanen was obvious to the official acting as shipping
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conmm ssi oner and was countenanced by him Appellant is confusing
positions of seanmen in the crew. He adds up the boatswain, the
abl e seanen, the ordinary seanen, and the deck nai ntenance nen to
make the "deck crew "

If this were correct, grouping the nunber of able seanen
initially signed aboard would anpunt only to fifty percent of that
crew. The maintenance personnel hired as such and serving as such
are not, however, as is discussed further below, part of the "deck
crew," and the articles showed on their face, as correctly
understood, a deck crew of nine with six able seanen included.

IV

This case was considered at hearing in a manner that reveals
a m sconception of the requirenents of certain |aws, of the precise
i ssues raised, and of the effect of the evidence adduced.

It was plainly alleged that the m sconduct attributed to
Appel I ant was a departure of COVE COVMUNI CATOR to sea fromthe port
of New Oleans with less than a percentage required by | aw of able
seanen in the deck crew, exclusive of licensed officers. Another
of fense whi ch m ght have been specified under the charge of
m sconduct was navigating the vessel w thout conpliance with its
certificate of inspection in that the nunber or qualifications, or
both, of the deck crew were not in accordance with the standards
prescri bed.

The initial decision, at five points, speaks of the conduct
under consideration in terns of "shortage" wth respect to the
persons required by the certificate:

(1) It says that the vessel sailed without "a full conpl enent
of duly docunented abl e- bodi ed seanen as required by the
vessel's "Certificate of Inspection';"

(2) It speaks of the defense as having urged that effort had
been nade "to effect a full conplenent of six able
seanen; "

(3) It nmentions that Appellant "knew that he was required to
have aboard not |ess than six able seanen;”

(4) The effort of Appellant is described as having been
directed toward "obtaining the additional able seanen
required to conplete his deck departnent;" and

(5) It says that Appellant "knew that he had a crew shortage
fromthe nonent that he voluntarily rel eased Abl e Seaman
Al bert S. Lee until the nonment of departure fromthe port
of New Ol eans. "

None of these observations has any direct bearing upon the question
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posed, which is, in abstract terns under the conditions to the

rel evant statute: "G ven a deck crew of 'X on departure from New
Oleans, was 'y,' the nunber of able seanen carried. equal to or
greater than sixty five percent of 'x'?"

Had Appel | ant been charged here with the offense of violating
the certificate of inspection the consideration to be given to the
matter m ght have been | essened. Had specification been preferred
to cover both possibilities the considerations m ght have been
easier. Even under the chosen terns for the issue stated there
m ght be a resol ution possible by recourse to the theory that,
al t hough "Question A" was the one fornmul ated, "Question B" was
raised in fact and litigated on sufficient notice so that findings

are supportable on the view expressed in Kuhn v Cvil Aeronautics
Board, CA, D.C., 183 F. 2nd 839.

Since part of the trouble stens fromthe fact that a variety
of statutes conmes into play, each enacted in response to different
needs perceived at different tinmes, and since the term"deck crew
(or even "deck crew, exclusive of licensed officers....") is
nowhere defined in the statutes, the review entails sonme anal ysis
of the statutes thenselves and a determ nation of which apply as
affirmati ve requi renents and what exceptions or exenptions may be
accepted in the context.

\Y

The failure of the statutes to define "deck crew' probably
results fromthe unstated prem se that the concept of "deck crew
is soingrained in the nmaritinme | anguage that everyone knows what
it is. This may have been true in the days of sail, or when each
statute was originally enacted, and for practical purposes this nmay
be broadly correct. Tinmes and practices change, however, and the
courts have had occasion to interpret. The existence of a
"mai nt enance departnent” (nore precisely here, "deck mai ntenance
departnent") has been recognized as distinct from"deck crew. "

The Chil bar, DC ED Pa. (1935), 10 F.Supp. 926. Anpbng the
"ratings" normally considered as "nmai ntenance" ratings, and outside

the "deck crew, " are "boatswai n" and "deck nmai ntenance man." The

Youngst own, CA5 (1940), 112 F.2nd 963. On the other hand, the
judicial eye has pierced an attenpted distinction between "deck
crew as required by law' and sailors carried in excess of the
nunber required, and has perceived the need to treat all as nenbers

of "the deck crew' which nust be divided into watches. E
Estero, DC Tex. (1926), 14 F.2nd 349.

A practice necessarily to be followed then is to ook to
reality and see what in fact was, rather than attenpt to spin out

a solution on purely a priori reasoning. Appellant did, in
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this case, face reality, and his actions, as will be seen, help to
di sperse the theoretical difficulties that arise.

Sonet hi ng nust be said here also with respect to the
rel ati onship of the "shipping articles” to the certificate of

i nspection to see how one may furnish prina facie a quide to

the use of the other, although the two are the product of different
| aws enacted for different purposes and with different fornal

obj ect s.

The certificate of inspection, authorized and required under
46 U.S.C. 222 (R S. 4463), prescribes the nunbers and
qualifications of those who, in the judgnent of the official
charged by law, are the m ninmumcrew required for safe navigation
of the particular vessel inspected. |If a vessel is subject to
i nspection its mni mum nmanni ng requi renents established by that
certificate are applicable even if the voyage undertaken is not
subject to a law requiring a shipping agreenent. Conversely, a |law
requiring a shipping agreenent (in this case 46 U S.C. 564, R S
4511), which is a contract between naster and crew, is applicable
to a vessel on a certain type of voyage whether the vessel is
subject to inspection or not. The shipping agreenent reflects the
entire crew shipped for a voyage, not nerely those required to be
aboard by one | aw or another. Anong other things the articles
called for in this case show also the capacity in which each seaman
i s engaged and give sone evidence of the docunentation presented by
each as legal qualification for the capacity in which he is to
serve. (In some cases, it should be needless to say, this evidence
may establish only that the holder is possessor of credentials
authorizing "entry rating"” or "staff" enploynent, and no nore.)

The shi ppi ng agreenent thus becones a handy device for

establishing prima facie conpliance with the requirenents of
the certificate of inspection. It is good and useful evidence but

it is subject to parol nodification and to rebuttal.

The certificate of inspection in force for CO/E COVWUN CATOR
required, as is standard for a vessel of the class and service,
three ordinary seanen and six able seanmen. The certificate does
not denom nate this group of seanen as "deck crew," but the reality
is that in the judgnent of the adm nistrator a deck crew of nine is
seen as necessary for safe navigation. The ratio of 2:1 can be
regarded as, in a sense, dictated by the sixty five percent |aw,
but also, in a sense that both the ratio and the total nunber in
that crew are the product of |ong experience in vessel operation,
as the accepted standard which crystallized in the statutory edict.

As woul d be expected, the shipping agreenent prepared for the
i ntended voyage of COVE COVMUNI CATOR provi ded in advance for the
hiring of six able seanen and three ordinary seanen. One of the
ordi nary seanmen was al so designated as serving in the capacity of
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"bosun.” (O this last, nore will be said.) After the articles
were "opened," and indeed reflecting an effort by the |ocal agent
to obtain an adequate crew, three additional positions pertinent to
this case were added to the crewto be hired. These were
designated for "mai ntenance" personnel. Certain facts relevant to
t hese customary desi gnations nust be noted. "Able seaman” is a
specially qualified position and an individual who serves in that
capacity, whether we consider the certificate of inspection

requi renents or the percentage |aw, nust be the hol der of a
certification of his qualification. Simlarly, there is a
certification under |aw of authority to serve as ordi nary seaman.
On the other hand, while boatswain and deck mai ntenance are
positions related to those of the sailors (but now comonly
referred to as the "deck mai ntenance departnent"), since the
capacities of boatswain and deck mai ntenance are not determ ned by
statute, there are no special legal requirenents to be nmet by the
seaman and he nust possess only the m ni num aut hori zati on needed
for a person to serve on vessels regulated by pertinent |aws of the
United States (here, specifically, 46 U S.C. 672(a)).

Just as the certificate of inspections does not specifically
denom nate the usually required able seanen and ordi nary seanen as
"deck crew," so the shipping agreenent does not specify a "deck

crew' or a "nmintenance departnent” but, prina facie, the
signing on of crewrenbers in the capacities of able seanan or
ordi nary seaman indicates the deck crew, and the capacities |ike

"boat swai n" and "deck mai ntenance" show prima facie a

mai nt enance departnent. These designations on the articles, while
acceptabl e as presunptive, are subject to collateral amendnent by

evi dence of, say, in-fact service aboard the vessel otherw se, or

rerating or pronotions formally recorded.

The rating provided for on the articles here, "bosun/GCS,"

indicates prima facie that the person will be serving as a
wat chst ander in the deck departnment. On the record of hearing this
is confirmed by the uni npeached testinony of Appellant that aboard
COVE COVMMUNI CATOR t he boatswain was in fact a watchstander.

Wth all the crew intended to be carried signed aboard for the
voyage, the articles presented, as pertinent, a deck crew of nine,
with six enployed in the capacity of able seanman, and,
additionally, a maintenance departnment of three, all designated as

mai nt enance personnel. The articles also reflect, however, in many
instances, in addition to the capacities in which seanen are to
serve, the qualification held by the seaman. It is a fact that the

seaman enployed in the "bosun/ OS" capacity was a qualified,
unlimted abl e seaman

\

Wth the failure to join of two of the seanen enpl oyed as abl e
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seanen and the rel ease of the able seaman who was ill, the
situation becane, on its face, one in which there was aboard,

prima facie, a deck crew of only six, four of whom (and here

the "bosun/ 0S" nust be counted because he held the unlimted able
seanman certificate) were able seanen. There would have been a
mai nt enance force of three.

Had this been the static condition ultimately presented there
woul d have been conpliance with the sixty five percent rule. O her
i ssues m ght have appeared for resolution, of course. It would be
i mredi ately perceived that there was evidence of a violation of the
certificate of inspection. There would be then a question of
whet her the actuality of the hearing authorized finding of an
of fense which had not, on the face of the notice, been specifically
charged. There would al so be possible a showi ng that the actua
enpl oynent of the seanmen signed as nai ntenance personnel, one or
two or all, had been in the deck crew. In this event, of course,
on the showi ng that they were not qualified as able seanen there

woul d have been a de facto deck crew of seven, eight, or even
nine, and the percentage deficiency all eged woul d have been
establ i shed as char ged.

It is scarcely necessary to note that the sailing with only
four able seanen aboard would prima facie constitute a violation
of the certificate of inspection, whether the total deck crewin
fact was four or forty.

Appel lant's own actions in attenpting to cope with the
situation relieve us of the burden of resolving a query as to
possi ble violations other than that specified. He did not |eave

static the condition exhibited prima facie by the shipping
agreenent, after the deficiencies were apparent. |In the officia

| og- book he noted the qualification of the boatswain as an able
seanan, the boatswain being already a nenber of the deck crew and
a watch-stander. He then rerated the other two ordi nary seanen as
"acting able seanen.”

These actions, of course, did not increase the nunber in the
"deck crew," since these seanen noted or rerated were already
included in that crew. In addition, however, he rerated one of the
deck mai ntenance personnel to the position of acting able seaman.
This gave, on the face, a deck crew of seven, and it resulted in a
percent age of able seanen (4:7) of less than sixty five. [If this
were the static position the specification, as charged, would
apply; the issue would remain "percentage"” under the "able seanan”
rule rather than violation of a certificate of inspection.

At this point, it could be suspected that the facts are being
interpreted to "save" the specification as drafted and found proved
despite the m sconceptions use in the assessnent of Appellant's
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conduct. Rather than permt this, |I nust essay further
i nterpretations.

The matter was not explored in the record, since even under
t he apparent confusion of theories only the percentage question was
rai sed, but a further look at the realities is in order. Fromthe
actions taken by Appellant | conclude that he was making an effort
to conply with the law as he understood it and | directly concl ude
that he utilized the other two nmintenance nen, who were not
rerated, as watchstanders in the deck crew. There is no evidence
as to this for the reason | have pointed out, but it appears that
the entries in the I og book reflect considerations of the pay
scal es of the seanen involved and avail able for use.

Thus, | believe that the boatswain was nerely noted as hol di ng
an able seaman's certificate, with no "redesignation," since the
boat swai n al ready had a hi gher pay per nonth than an abl e seaman.
Two ordinary seamen were "pronoted,"” involving an increase in pay.
The deck mai ntenance man who was rerated to able seaman al so had a
pay increase. There was no simlar conpulsion to rarate the other
two deck mai ntenance nen to "ordinary seaman,"” filling out the form
of a nine seanen deck crew, since the pay was the sane, but | infer
fromthe effort recorded that Appellant did in fact sail wth a
ni ne nenber deck crew divided into three equal watches in
conpliance with the watch provisions of 46 U S.C. 673. O this
deck crew only four were able seanen, two fewer than the nunber
needed to exceed sixty five per cent, and two fewer than the nunber
required by the certificate of inspections.

Upon these understandings, it is evident that two of fenses

were prima facie established by the conputations, with only the
percentage matter properly placed in issue.

VI

The defense offered requires further consideration of the two
rel evant statutes involved. The defense is actually an explanation
recorded at the tine of the sailing itself. It is an invocation of
t he provision of the second paragraph of 46 U S.C. 222 (R S. 4463).

Eval uation of the defense is itself a three step process. The
first question is whether the perm ssion for a master to sail with
a "shortage" is available to himat the first port of departure on
a voyage. The second is whether this authority, granted in
connection with the requirenents of m ni num nmanni ng set by the
certificate of inspection, may be utilized to excuse the percentage
of able seanen deficiency under a different statute (46 U S.C 672).
Assumi ng an affirmati ve answer to these questions, there still
woul d remain the ultimte question on the substantive nerits,
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—————— whet her the conditions for exercising the discretion allowed
were present.

On the two matters of application of |law there appears to be
no established precedent in point.

A matter of deficiency in conpliance wwth a vessel's
certificate of inspection was recently under consideration in
Deci sion on Appeal No. 2127 There the specific issue of
availability of the dispensation at the initial port of departure
was | eft unresolved. Unlike certain nore vaguely defined
"voyages," as in "coasting service," this case presents no probl em
in fixing a precise beginning and end for the specific voyage.
There is absolute clarity that New Ol eans was the port in the
United States which was the departure point for a foreign voyage
under 46 U.S.C. 464, that the voyage ended about one nonth later in
Houst on, and that the deficiency existed on departure from New
O | eans.

The one case even renotely in point, discussed briefly in
Deci sion on Appeal No. 2127, is United States v The Sci ence,
D.C. Pa. (1863), Fed. Cas. 16239. The holding in that decision was
that the perm ssion granted to a master by the statute in effect at
the tine did not allow himto nmake an initial departure
"shorthanded."” | nentioned, nevertheless, that the statute had
under gone changes since that tine.

It originally spoke in terns of a vessel which "| eaves her
port with a conplenent of engineers and pilots, and on her voyage

is deprived....;" while the present version nmakes no reference to
an initial departure. It applied only to passenger vessels; the
current version is not so limted. It dealt only with "engi neers”

and "pilots;" the current text deals with the required "crew. "

G ven the date of the old statute, the reference to "ports," and
the |inkage to passenger vessels, | think it fair to assune that
its principal concern was for vessels in donestic conmerce.

| ndeed, since "pilots" was a concept then exclusively associ ated
W th donestic transportation by water, | consider that the

| egi slators were concerned primarily with inland voyage. ("Mates"
were a breed apart in 1852.)

As the statute appears today, despite the continuity of |ega
identity since 1874 as RS. 4463, it is in effect a different |aw

It consciously applies to all inspected vessels. The class
i ncludes vessels on all conceivable routes all over the world and
vessel s engaged in a great variety of trades or occupations. It is

nmy opinion that the conpletely revised statute is open to a reading
not predetermned in its conclusion by the disposition of the case
of THE SClI ENCE
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The statute does, not unexpectedly, pose sone apparent
difficulties. The provision for "shortages" speaks first of a
vessel 's being "deprived" of services of a "nunber of the crew
and, in direct connection with the "deprivation,"” of the "consent,
fault, or collusion"” of responsible persons. Then, it allows a
vessel to "proceed" on the voyage. The proviso then nentions
causes for "deprivation:" desertion or casualty,” and requires
report (only?) when one of those causes brings about a deprivation.
Myri ads of questions could be artfully devolved fromthis |anguage,
but nost of the speculation would not be fruitful. It is enough to
derive certain concrete conclusions directly.

"Deprived" does inply an original possession. This condition
can obtain as well at the initial port of departure as el sewhere.
COVE COMMUNI CATOR had, for practical |egal purposes, the two able
seanen in its service at the nonent they signed the agreenent. The
vessel was "deprived" of their services.

"Consent” of the nmaster was found by the Admi nistrative Law
Judge in his conment that Appellant "knew that he had a crew
shortage fromthe nmonment that he voluntarily rel eased abl e seaman
Albert S. Lee until the nmoment of departure fromthe port of New
Oleans.” This point will be nmentioned again on the nerits of the
case, but here it seens that undue enphasis had been placed on the
"mutual consent” description of the release on the shipping
agreenent. Appellant did "consent” to the release, but if the
seaman was in fact ill the consent was forced. Term ng the
separation a "rel ease" nmade the sign-off process for the seaman
nmore conveni ent since the suspicion of "desertion" or "failure to
join" would not attach, and an attenpt to characterize the
separation by any other nane woul d have apparently converted a
failure of the seaman to report for sailing tinme into an act of
m sconduct. The "consent" contenplated by the statute is a
col lusive consent involving a willingness to violate the | aw.

The "desertion or casualty" condition in the statute is not,
| think, intended to be specially limting. It is fair to equate
the terns "deprivation w thout consent, fault, or collusion" and
"deprivation by desertion or casualty.” As long as the absence is
not of the first kind described, there is no need to inquire
whet her there is a conceivabl e cause which is not of the second
ki nd.

"Proceed"” is at the center of the question here. Wth the
current statute severed fromits original scope, it is obvious that
a vessel proceeds on a voyage as well fromits first port of
departure as from any other subsequently entered port. Mich m ght
be said in wondernent about the "such" voyage for which the vesse
must be adequately manned, in hope that enlightennment m ght cone,
but since the only antecedent for "such" is "her voyage" not mnuch
coul d be expected. In the absence of sone nore indicative

file:///Ihgsms-lawdb/users/K nowledgeM anagement...0& %20R%201980%20-%202279/2136%20-%20DIL L ON.htm (14 of 20) [02/10/2011 9:45:16 AM]



Appeal No. 2136 - DanaR. DILLON v. US - 3RD day of November, 1978

| anguage, it appears best to accept this statute at face val ue and
hold that its effect is operative at the first port of departure as
well as at later intermediate ports, noting that it may well be
nore difficult to neet a test of "due diligence" at that port than
at others en route.

X

The | ast question of the law, then, is whether the percentage
rule for able seanen, as a separate edict, inposes an obligation
whi ch cannot be reached by the discretion granted in R S. 4463.
There are several factors that would be nustered to support such an
inflexible obligation: (1) the different sources of "safety"
regul ation and "seaman's wel fare" legislation, one found mainly in
title 52 of the Revised Statutes, the other to which the able
seaman rule is directly related, being in title 53 of that
codification, (2) the difference in scope in that the able seaman
rule applies as well to uninspected vessel, to which R S. 4463 does
not apply, as to inspected vessels, and (3) that the able seaman

rule, as a later |aw, supersedes, pro tanto, a conflicting

earlier law, noting especially that the sane Act which produced 46
US C 672 (with no provision for deficiency), also produced 46
US. C 672a, dealing with nationality of seamen, with a specific
provi sion for deficiency.

| am not persuaded that any or all of these should be
controlling influences. The allowance for deficiency in
citizenship requirenents has traces of anbiguity or inconsequence
since it purports to allow deficiency in foreign ports while the
affirmative requirenent is inposed, as is the able seaman
requi rement, only on departure froma port of the United States.
As to the unavailability of R S. 4463 to uninspected vessels, with
an apparent benefit to an inspected vessel, the distinction is
illusory since the master of the uninspected vessel has, if

technicalities prevail, the option to | essen the size of his deck
crew in order to raise the able seanan percentage, a device not at
hand for the master of the inspected vessel who will run afoul of

his certificate of inspection. The historical separation of safety
and wel fare statutes is not cogent because of the blurring of
distinctions in post-1874 |egislation, notably in the i nmedi ate
source of 46 U S.C. 672 itself, which is actually nore
safety-qualification oriented than otherw se.

Al though 46 U.S.C. 672 is the product of a |ater enactnent |
find not only that it is susceptible of being harnonized with R S.
4463 but that it nmust be read so. There is no appearance of intent
to set a nore rigid rule in the later statute; there is convincing
evidence in the very |language of 46 U S.C. 672 itself. The
statenment of applicability provides a specific exception for
vessel s subject to "section 1" of the Act of which the "able seaman
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rule” was section 13. Section 1 was an anendnent to R S. 4516 (46
US C 569). This sectionis of limted application, but it
applies precisely to a vessel on a voyage |ike that of COVE

COMMUNI CATOR at the tinme in question. |Its |anguage closely
parallels that of the 1913 anendnent to r.s. 4463 (46 U S.C. 222)
relative to filling "crew shortages.” Although it speaks in terns
of a vessel in the course a foreign voyage, in the context in which
the reference to this exception appears it can only be construed as
permtting a deficiency in the able seanan requi renent on departure
froma port in the United States.

| hold then that by virtue of the provision of both R S. 4463
(46 U.S.C. 222) and the excepting reference to R S. 4516 in 46
US C 672, itself, the master's authority to sail at discretion
extends to the carriage of able seanen fromhis first port of
departure in the United States and fromother United States ports
fromwhich he may depart, subject to the sane limtations of
exi gency.

Xl

There remai ns then an eval uati on of Appellant's exercise of
judgnment in fact. Here, without disturbing the Adm nistrative Law
Judge's findings of established facts, | disagree with his
i nterpretation.

| have already expressed belief that the "consent” to the
di scharge of the ill seaman was not necessarily consent within the
nmeani ng of the statute. G ven the unrebutted testinony of
Appel lant, there is no reason to question the genui ne appearance of
unfitness of the seaman to have been carried on the voyage. Here,
also, | noted that the Adm ni strative Law Judge gives this opinion
as to the status of the boatswain on this voyage:

"The bosun, Arthur C Canpbell, had signed aboard as
bosun and ordi nary seaman. Respondent's contention that the
bosun was al so an abl e seaman is inconsistent with the
shipping articles in which the bosun appears occupying the
positions previously nentioned, nanmely bosun and ordi nary
seaman. Nowhere in the articles or the other documentary
evi dence does it indicate otherw se."

This has m sconstrued the record. It is not nerely a "contention"
of Appellant that the boatswain was an able seanman. It is a fact
and the shipping articles clearly reflect it. Had the boatswain,
as often happens, signed on in a capacity that is prima facie

a mai ntenance berth, additional evidence m ght have been needed to
denonstrate that in fact he served as a nenber of the deck crew
The articles show, however, that he was already a nenber of the
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deck crew. The reratings resorted to by Appellant and revisions of
wage scales were dictated for the nost part by uni on- managenent
contract considerations. It is apparent that the manning of COVE
COMMUNI CATOR under that rule called for able seanman's wages to be
paid to six nenbers of the deck crew, higher wages to one of the
"ordinaries" who would al so act as boatswai n, and wages at a | ower
scale to two ordinary seanen, no nmatter what the qualifications of
the individual seaman in the capacity. It is conceivable, though

i nprobabl e , that nine seanen m ght have been di spatched for those
positions, each one of whom hel d abl e seanan qualification,

al t hough two woul d obviously be willingly receiving | ower wages
than those set for able seaman. Had all the abl e seanmen signed for
t he voyage reported and been aboard, the boatswain would still have

been an abl e seaman and the vessel have carri ed seven instead of
the required six.

The point now is that Appellant was under no statutory
conmpul sion to replace the ill seaman with another able seaman; the
sufficiency of his efforts is to be tested only as to the two able
seanen who failed to join on sailing.

Al t hough the articles record these seanan as "failed to join"
on the same date as that on which they signed aboard the notation
there is clearly for wage accounting purposes. Wth no days of
service they were entitled to no pay. From another point of view
the record of the official |og book as of 0400 on sailing day is
al so a "bookkeepi ng" entry. The failure was conpl ete and
irremedi able at that tinme. But Appellant in truth was on
prelimnary notice when he found that they had not reported aboard
on the day they signed on. There is no need to make much of the
possibility that they m ght have reported at their convenience,
knowi ng the scheduled sailing tinme of the ship. The fact is that
Appel l ant did take steps to replace themin anticipation of the
finality of the failure. The fact is that the agent did provide
three avail abl e seanen for the maintenance departnment in the
expectation that they m ght be needed for assignnment to the deck
Crew.

| mportant rel evant considerations here are several. First,
the articles thenselves, as prepared before the initial sign-on and
as altered, show that these were additional seanen provided, not
seanen carried under original design. (Appellant did, also,
testify that the vessel did not normally carry a mai ntenance
departnent, a fact in accord with the boatswain's standing a watch
under the regular conditions of operation.)

Appel I ant had al ready indicated the need for nore able seanen.
It is certain that the hiring hall did not provide them but sent
instead three nen qualified only as ordinaries. There was no
i nsidiously plotted advantage here since the wages of six able
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seanen were paid anyway; i.e. there can be no notive of shaving
expenses in hiring the crew

The Admi nistrative Law Judge stresses that Appellant took no
action other than to utilize his agent to correct the deficiencies
and that "New Oleans [is] a large port with extensive shipping and
an anpl e supply of nerchant seanen.”™ In his findings, he says:

"The port ... is one of the largest ports in the United
States, where a large anount of shipping activity takes pl ace,
and in which the major maritinme unions have offices.”

It is equally a matter for proper notice that masters do not
recruit their crews along the waterfront, that one and only one
union hall at a given port is available as a source of a particular
cl ass of seaman, that ports have regular working hours (see 46

U S.C. 382b) and recogni zed "weekends,"” and that a hiring hall wll
provi de avail abl e personnel if there is no work stoppage. It is
clearly deduced fromthe evidence here that the union was able to
provide only three able seanen when the articles were opened aboard
ship and that three nore were signed as "straggl ers” the next day.
It is presunmed that on notice fromthe agent the hall would have
provi ded replacenents for those who chose not to report. The
evidence is that the shipping articles were held open at the office
ashore until Saturday night, with the ship already downriver in the
anchorage awaiting a schedul ed early norning sailing.

Al though it is not beyond i magi ning that there could have been
proof of deliberate action to avoid obtaining the services of able
seanen, what appears in this record is nerely an understandabl e
sequence of events explanatory of their absence w thout "fault or
col lusion” on the part of anyone. Appellant's reliance on the
ordi nary methods of recruitnment of seanen was reasonabl e and even
necessitated. |Indeed, no other course for himwas even suggest ed.

Hi s exercise of discretion was authorized under the statute
and his judgnent of the adequacy of his avail abl e crew was
sustained in the event.

CONCLUSI ON
The specification of the charge of m sconduct was not proved.
ORDER

The order of the Admi nistrative Law Judge dated at Houston,
Texas, on 2 Septenber 1977, is VACATED. The charges are
DI SM SSED.

R H
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SCARBOROUGH
Vice Admral, U S. Coast
GQuard
ACTI NG
COVIVANDANT

Si gned at Washington, D.C. this 3RD day of NOVEMBER
1978.
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