Appeal No. 2135 - Charles FOSSANI, Jr. v. US - 3 November, 1978.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE NO. 136296
| ssued to: Charles FOSSANI, Jr.

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

2135
Charl es FOSSANI, Jr.

Thi s appeal has been taken in accordance with Title 46 United
States Code 239b and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 29 April 1977, an Adnministrative Law Judge of
the United States Coast Guard at New York, New York, revoked
Appellant's license upon finding himto be a user of a narcotic
drug. The specification found proved alleges that on or about 8
Cct ober 1976, Appellant was, at or about [ REDACTED]

[ REDACTED], New Jersey, wrongfully a user of a narcotic drug.

At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and
speci fication.

The Investigating Officer introduced in evidence certain
docunments and the testinony of several w tnesses.

In defense, Appellant offered in evidence his own testinony
and that of his nother.

At Appellant's request, the Administrative Law Judge arranged
for exam nation of Appellant at U S.P.H S. Hospital, Staten Island,
New York, and then hinmself called the exam ni ng physician as a
W t ness.

At the end of the hearing, the Judge rendered a decision in
whi ch he concluded that the charge and specification had been
proved. He then entered an order revoking all docunents issued to

Appel | ant .

The entire decision was served on 20 May 1977. Appeal was
timely filed, and perfected on 1 Decenber 1977.
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FI NDI NGS OF FACT

(The Findings of Fact nmade by the Adm nistrative Law Judge are
her eby adopted and nade part of this Decision. Nunbered "1"
through "24", they are recited here in full.)

1. CHARLES FOSSANI, Jr., no Z nunber, being the hol der of
license No. 136296, on 8 Cctober 1976 at [ REDACTED]
[ REDACTED], New Jersey was wongfully a user of a narcotic drug
2. Respondent is [REDACTED] of age and resides at [ REDACTED] , N.J.. The Respondent was
i ssued his first
i cense when he was 18 years of age authorizing himto operate
vessel s carrying up to six passengers for hire.

3. The Respondent is presently the hol der of License No.
136296, Issue 3, dated 27 April 1976, authorizing himto serve as
t he operator of nechanically propelled passenger carrying vessels
as defined in the Act of May 10, 1956 of not nore than 100 gross
tons upon the Atlantic Ocean, not nore than 100 miles of fshore,
bet ween Bl ock Island and Cape May, N.J..

4. On 8 Cctober 1976 Judge RONALD HORAN of the Munici pa
Court of the Borough of [REDACTED], N.J. on the affidavit of Police
O ficer VENTIMGLI A issued a warrant authorizing entry into a
resi dence known as [ REDACTED], [REDACTED], N.J. then under
the control of the Respondent, for the purpose of conducting a
search therein for narcotics-heroin, cocaine and other controlled
danger ous subst ances.

5. At about 2215, 8 COctober 1976, O ficers VENTIM G.I A and
G LSON, together with JAMES TOMAINI, an |nvestigator assigned to
the Ofice of the Monnmouth Country Prosecutor and two ot her |aw
officers entered the stated residence. At that tinme the Respondent
and a young | ady were seated on a couch in the living room Ofice
VENTI M GLI A pl aced them under arrest and then gave the Respondent
the full M RANDA warning by reading froma card which he carried
with him Wen asked, the Respondent stated he understood the
warning. At the tine of entry, there was another man present in
the resident but no charges were brought against him since the
Respondent stated that this nan had just chanced to be there while
wal ki ng his dog. Respondent also stated at this tinme that the
"stuff" belong to him the Respondent.

6. Oficer VENTIMG.IA is a graduate of the Police Acadeny
and of the Basic Narcotics School conducted by the New Jersey State
Police. Oficer ALSON on the day in question had four years
experience as a police officer and had special training in crimna
i nvestigation at a school conducted by the New Jersey State Police.
I nvestigator TOVAINI had five years experience as a police officer
in Long Branch, N.J. and during this period he was assigned for one
year to the Narcotics Ofice of the Long Branch Police. For the
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last five years M. TOVAINI has served as an investigator in the

of fice of the Prosecutor for Mnnmouth County. M. TOVAIN attended
courses in drug enforcenent conducted by the Federal governnent and
the New Jersey State Police. |In addition, he has attended vari ous
sem nars on narcotics conducted by a nunmber of different agencies.

7. At the time of the search, Respondent's eyelids were
droopy, his eyes were glassy, the pupils of his eyes were
contracted, his speech was slurred and he was snivelling.

8. At the tinme the Respondent was wearing a shirt with |ong
sl eeves. O ficer VENTIM Gl A asked the Respondent to roll up his
sl eeves and he conplied. There were a nunber of black and bl ue
needl e marks on both forearns fromthe inside of the el bowto the
wrist. Investigator TOVAINI at one point inforned the Respondent
that they were |l ooking for heroin. The Respondent replied that he
was on heron but that "he shot it all up", or words to that effect.

9. The following itens were found on a search of the said
resi dence and were seized by the police officers: (a) one syringe,
needl e, two burnt one-half teaspoons and a cup or jar lid to heat
heroin, (b) two bottles of a pink liquid, (c) 21 blue capsules, (d)
80 dark green tablets.

10. The Respondent admitted to the police officers that the
pink liquid contained in the two bottl es was net hadone and stated
that he was trying to get off heroin.

11. The itens described in paragraph 9 above were docunented
by Oficer G LSON and were taken to police head quarters where they
were kept in a |locked locker. On 1 Novenber 1976 these itens were
transported to the Bureau of ldentification of the New Jersey State
Police in Trenton, N. J..

12. The State Police Laboratory submtted a report dated 6
Decenber 1976 as follows: (a) the two bottles of pink liquid was
positive for methadone, a controlled dangerous substance, (b) the
syringe and needl e contained an insufficient quantity of matter for
analysis, (c) the blue capsules and the dark green tablets were
negative for a controll ed dangerous substance.

13. At the tinme of the said search of his residence on the
ni ght of 8 Cctober 1976, the Respondent was under the influence of
a narcotic drug. Fromhis hone, the Respondent was taken to the
police station and later was placed in jail. Subsequently, M.
TOMAINI notified the U S. Coast Cuard since he was aware that the
Respondent operated the SUPER CAT. The Respondent has not used
narcotic drugs since a tinme shortly after 8 Cctober 1976.

14. By the decision dated 26 January 1977, the Superior Court
of New Jersey for Monmouth County in a crimnal proceedi ng agai nst
t he Respondent ruled that the search warrant was issued on a
fatally defective affidavit. The Court further held that the
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warrant was not a valid instrument for permtting the search and
seizures in question and granted Respondent's notion to suppress
the evidence seized pursuant to the said warrant.

15. During the pendency of the Investigating Oficer's direct
case the Respondent filed a petition pursuant to 46 CFR 5.20-27 for
an order requiring the Respondent to subnmit to an exam nation by
the U S. Public Health Service to deterni ne his physical and
mental condition with respect to current and future use of narcotic
drugs. There being no objection fromthe Investigating Oficer
the Administrative Law Judge duly entered an order requiring the
Respondent to submit to this exam nation at a specified tine at the
U S. Public Health Hospital, Staten Island, NY..

16. In accordance with the stipulation of the parties, the
exam ni ng physician was furni shed with Respondent's nedical history
as background material for the stated examination. This materi al
consi sted of copies of Exhibits 3 and 4 and information that the
Respondent did use heroin on 8 October 1976; he used heroin on and
of f since the sumer of 1975 as a result of enptional problens
attendant upon his seperation fromhis wife and his association
Wi th persons involved in drugs; his level of use has been, in his
own words, "dibbing and dabbi ng"; Respondent abstained from drug
use from Novenber 1975 through February 1976 while he was once
again living with his wife, but returned to it when they once again
separ at ed; Respondent was shaken and frightened by the search of
his house and his arrest on 8 Cctober 1976 and the subsequent Coast
Guard proceedi ngs against his license and has since ceased to abuse
drugs; Respondent is now naking an effort to reconcile with his
wife and to avoid association with persons involved inillicit
drugs, and Respondent has not undergone any previous treatnment for
the use of narcotics

17. In accordance with the said order, the Respondent was
exam ned as an inpatient at the said hospital from1ll January to 14
January 1977. Upon adm ssion, the Respondent was given a conplete
physi cal exanination and no significant abnornalities were
observed.

18. I n accordance with the usual practice at the hospital
t he Respondent was kept in a closely supervised area with other
patients for 72 hours which conmenced on 11 January and ended on 14
January 1977. During this tinme, the Respondent was observed for
synpt ons of detoxication. The exam ning physician, Dr. MARI A
SARRI G ANNI' S, Chi ef, Psychiatry Departnent, interviewed the
Respondent for al nbst an hour on the first day and had further
di scussions with the Respondent on the followi ng days. On Friday,
14 January 1977, the Respondent |eft the hospital on a pass with
instructions to tel ephone Dr. SARRIG ANNI S the foll owi ng week.
While at the hospital the Respondent exhibit no evidence of drug
dependence or addiction (Exs. A and B). Dr. SARRIA ANN S i nforned
t he Respondent before he | eft the hospital on this day that a
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further stay at the hospital was not indicated, since no matter how
much additional tinme he stayed she could not predict whether or not
he woul d abstain fromthe use of narcotics in the future. The
Respondent was able to contact Dr. SARRIG ANNI S by tel ephone 19
January 1977, at which tine he was formally discharged as fit for
duty.

19. Dr. SARRIG ANNI S received a medi cal degree in Athens,
Greece and she joined the U S. Public Health Service in 1955; in
1962 she was assigned as the Assistant Chief of the Psychiatric
Clinic; in 1963 she received her board certification in psychiatry
and since 1975 she had been serving as Chief, Psychiatry Departnment
of the Staten Island Hospital

20. Dr. SARRIAANNI S testified as the Adm nistrative Law
Judge's witness at a session of the hearing held on 8 February 1977
with the parties being afforded the opportunity of conducting
cross-exam nation

21. After the initial use of a narcotic drug, cure requires
total abstinence for a long period of tinme, the |l ength of which
cannot be nore precisely defined. The Respondent is not cured of
the use of narcotic drugs. Since the Respondent was a nature
i ndi vidual when he first used narcotics, his chances of effecting
a cure in the future are better than if first use commenced at an
earlier age. The Respondent may effect a cure in the future if he
is notivated to do so and if he enters a regulated comunity drug
programinvol ving ot her narcotic users.

22. The M SUPER CAT is an inspected passenger carrying
vessel under 100 gross tons which is licensed to carry up to 150
passengers. The vessel is a catamaran with alum num hulls, about 82
feet in length, and is powered by two 16 cylinder diesel engines.
The vessel was constructed in 1972 and since that time has been
operated as a party fishing boat, carrying passengers who pay for
their passage. The vessel is owned through a famly corporation by
Respondent ' s fat her.

23. The SUPER CAT operates an average of about 300 days
during the year, making either one trip or two trips each day. On
Sat urday and Sunday during the sumrer season the vessel carries up
to 300 passengers, if it nmakes only one trip per day. Many nore
passengers are carried, if nore than one trip per day is nade. The
Respondent has served as the principal operator of this vesse
since it has been in operation and he served as operator on
approxi mately 55 trips since 8 Cctober 1976.

24. The Respondent's reputation in the |ocal party fishing
boat comunity is good.

BASES OF APPEAL
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Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. The bases of appeal, fornulated in
nuner ous" exceptions" to findings in the initial decision, anmount to
these stated grounds:

(1) evidence obtained as a result of a search by New Jersey
police authorities on a warrant that was |ater determn ned
to have been inproperly procured should have been
suppressed at this hearing;

(2) evidence obtained in the course of Appellant's conduct of
hi s defense via subjection to nedical examni nation should
have been suppressed because Appellant was coerced into
undertaking a defense by the inproper receipt into the
record of the evidence discussed in (1) above;

(3) Appellant established that he had been cured within the
neani ng of 46 U.S.C. 239b; and,

(4) the proceeding was invalid because there was no evi dence
connecting the "condition" alleged with the necessary
el ement of safety at sea, with Appellant being
unconstitutionally punished for a condition rather than
an act.

APPEARANCE: Kisloff, Hoch, & Flanagan, Boston, Massachusetts, by
F. Dore Hunter, Esg.

OPI NI ON

Appellant's conplaint that there is no connection between the
specific allegation of the charges and service aboard a vessel for
which he is licensed and that he is being "punished" for a
condition and not for a wongful act is based on a double
nm sconcepti on.

The requirement for a connective, when specific acts are the
matter of the charges, between the acts and the service for which
a license or certificate is an essential qualification, is a factor
only in those subjects of suspension and revocati on proceedi ngs
under R S. 4450 (46 U.S.C. 239) for which there is a statutory
condition of "acting under the authority" of the seaman's docunent.
The authority for the instant proceeding is different, section 2 of
the Act of July 15, 1954 (46 U.S.C. 239b), and that Act does not
concern itself with action under authority of a seaman's
certificate but deals directly with three states or conditions
whi ch the Congress has seen fit to declare a bar to qualifications
for service under a seaman's license or certificate. The states or
conditions are, of course, conviction in a court of proper
jurisdiction of a narcotic drug law violation, and the use of or
addi ction to narcotic drugs.
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Appel | ant professes to see a constitutional objection to this

on the lines of Robinson v. California (1962), 370 U S. 660, in
which it was held that a State statute which by its broadness of

| anguage woul d punish as a crine a condition which had preexisted
in an individual before his entry into the state and which invol ved
no antisocial act within the state was unconstitutional. Here the
difference is imedi ately apparent; the Act of Congress does not
purport to make a state or condition of an individual a crinme nor
is it nmade "punishable.” Congress has acted sinply to decl are that
the interests of safety at sea require the disqualification for
service in the merchant marine of those of who use or are addicted
to narcotic drugs. Since the proceedings under this statute are
renmedial in purpose the constitutional theories in crininal |aw do

not apply.

If it is Appellant's contention that the Act of Congress is
crimnal in nature and that it is therefore sonmehow
unconstitutional, his protest is in the wong forum It is not for
an administrative agency to pass upon the constitutionality of the
very statute which authorizes and directs its action.

Appellant did not, as he asserts, established that he was
"cured" within the meaning of 46 U S.C. 239b. The Adninistrative
Law Judge did, as Appellant points out, nmake a specific finding
t hat Appel | ant had, since his arrest on 8 Cctober 1976 and the
subsequent Coast Guard proceedings (instituted on 28 Cctober 1976)

"ceased to abuse drugs." Appellant asserts on appeal "Respondent
has testified that he has not used drugs since Cctober 8, 1976 and
the Administrative Law Judge has so found." This is not correct.

The finding speaks for itself: that Appellant had ceased "to
abuse," a statement of entirely different inport.

Aside fromthis, however, is the fact that the nedical expert,
as the initial decision made clear, furnished the standards by
which the U S. Public Health Service would test "cure" for the
condition of Appellant and the Adm nistrative Law Judge properly
found that on those terns "cure" had not been established while the
"use" had been established.

There was no error here.

Turning now to the evidence which Appellant urges should have
been "suppressed" at hearing, we see that the basis for the
contention is the "exclusionary rule" founded on an application of
Fourth Amendnent principles. The theory advanced is that the
product of the search of Appellant's prem ses was obtai ned through
execution of a search warrant inmproperly secured, and so held by
the New Jersey court having jurisdiction. The initial decision had
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provi ded an analysis of the opinion in United States v. Janis
(1976), 428 U.S. 433, and has applied its rationale to the instant
proceeding. In that case, there were two different jurisdictions

i nvol ved, State and Federal, and the Court pointed out that the
reasons for the application of the "exclusionary rule" did not hold
for the situation under review. The Administrative Law Judge here
reasoned that the stated purposes of the "exclusionary rule" would
not bear, either; on this case involving two sovereigns.

I do not think that we nust necessarily go even that far to
uphold the adm ssibility of the evidence in this case. Very
briefly, the opinion of the Supreme Court noted that, "In the
conpl ex and turbulent history of the rule, the Court has never
applied it to exclude evidence froma civil proceeding, federal or
state."” (at 447). (The court carefully distinguished the
situation in Plynouth Sedan v. Pennsylvania (1965), 380 U.S.

193, which was held to involve a penal proceeding and in which the
i ssue was the forfeiture of an article, used in violation of a
crimnal |aw, which had been inproperly seized.) It is clear that
if the "exclusionary rule" does not operate in a civil court
proceedi ng even under a single sovereign it does not operate in an
adm ni strative remedi al proceeding.

It is acknow edged here that Appellant objects that even
t hough the instant proceeding is an adninistrative action (not even
a judicial civil action) it is somehow a crimnal action since it

is "penal in effect.” W need not theorize on the potenti al
di fferences between the vague connotations available in the use of
the phrase "penal in effect” and "penal law." Even nonetary

penal ti es i nposed by Congress are recoverable in civil proceedings,
not crimnal (28 U S.C. 2461), and the action here does not involve
a forfeiture. Any remedial action, such as those contenpl ated by

R S. 4450, will upset the party whose conduct is found actionable,
but this does not convert the proceeding to a crimnal case in
which the rules of crimnal procedure and evi dence nmust be

f ol | owed.

Since the evidence, such as it was, clearly adm ssible under

the principles expressed in United States v. Janis, cited

above, there is no need to explore the distinctions that night
becone rel evant supporting the admi ssibility and probative effect
of the statenents nmade by Appellant while in custody after a proper
"custodial warning" of his rights and of the evidence provided

after Appellant's sua sponte subnission to nmedi cal exam nation

CONCLUSI ON

It is concluded that the evidence plainly supports the finding
that Appellant was a user of a narcotic drug, as charged.

ORDER
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The order of the Administrative Law Judge dated at New York,
New York, on 29 April 1977, is AFFI RVED

R H. Scarborough
Vice Admral, U S. Coast Quard
ACTI NG COMVANDANT

Si gned at Washington, D. C., this 3rd day of Novenber 1978.

| NDEX
Acting Under Authority of License
Not relevant in narcotics use

Constitutionality of Statute
Not for Adm nistrative to decide

Evi dence
Excl usionary rul e not applicable

Excl usi onary rul e
I napplicability

Nar coti cs
Cur e, neaning of
Use of, grounds for revocation

Renedi al Proceedi ng
Use of narcotics

Revocati on of License
Not a crimnal proceeding
Not a puni shrent

Search and Sei zure
Products of adm ssible

Use of Narcotics
"Cure"; meani ng of

Grounds for revocation

*xxxx  END OF DECI SION NO. 2135 *****
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