Appea No. 2132 - Lawrence E. KEENAN v. US - 13 September, 1978.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUMENT NO. ( REDACTED)
| ssued to: Lawence E, KEENAN

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

2132
Lawr ence E. KEENAN

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal regulations 5.30-1.

By order dated 11 January 1971, an Admi nistrative Law Judge of
the United States Coast CGuard at Houston, Texas, revoked
Appel l ant's seaman's docunents upon finding himguilty of
m sconduct in a hearing held at Corpus Cristi, Texas, on 21
Decenber 1970. The specification found proved alleges that while
serving as abl e seaman on board the United States SS OVERSEAS
PROGRESS under authority of the docunent above captioned, on or
about 18 Decenber 1970, Appellant wongfully engaged in acts of
sexual perversion with two other (nanmed) nenbers of the crew of the
vessel

At the hearing, Appellant was represented by professional
counsel and pleaded guilty to the charge and specification.

The Adm nistrative Law Judge warned Appel |l ant of the
seriousness of the m sconduct charged but Appellant, with
concurrence of counsel, persisted in the plea.

The I nvestigating Oficer made a statenent as to the facts as
to which evidence was avail abl e and Appel |l ant, through counsel,
pl eaded for |eniency on the grounds that he was intoxicated at the
time of the occurrences.

At the end of the hearing, on 21 Decenber 1970, the

file://lIhgsms-lawdb/users/K nowledgeM anagementD...20& %20R%201980%20-%202279/2132%20-%20K EENAN.htm (1 of 9) [02/10/2011 9:39:47 AM]



Appea No. 2132 - Lawrence E. KEENAN v. US - 13 September, 1978.

Adm ni strative Law Judge rendered an oral decision in which he
concl uded that the charge and specification had been proved by
pl ea. He then advised Appellant that his order was one of
revocation of all docunents issued to Appellant.

The witten decision was nailed to Appellant on 11 January
1971 but coul d not be served because Appellant could not be |ocated
at the address given by him The decision was not served until 2
Sept enber 1977. Appeal was tinely filed, and perfected on 17
January 1978.

FI NDI NGS OF FACT

On 18 Decenber 1970, Appellant was serving as able seanman on
board the United States SS OVERSEAS PROGRESS and acti ng under
authority of his docunent while the ship was at Corpus Christi,
Texas. In the norning hours of that day Appell ant accosted,
separately, two ordinary seanen of the crew, who were asleep in
their bunks in different roons, by placing a hand on their private
parts. The first seaman so accosted threatened Appellant with
bodily harmif he did not | eave the room Appellant did | eave.
The second seaman so accosted did, in response to the touching,
strike Appellant with open hand or fist, upon which that seaman
|l eft the room and Appellant went to bed.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge.

Appel | ant urges four grounds for appeal. First, he argues
that | aches on the part of the Coast Guard, resulting in service of
t he deci sion seven years after the hearing, operates to nullify the
decision and render it inoperative. He then attacks the validity
of the record itself as being inproperly "certified."

It is further argued that he was deprived of due process of
| aw because the Adm ni strative Law Judge never enunerated to him
t he possi bl e outcones of the proceeding in light of his guilty
pl ea, noting that the statenent of possible results provided in the
I nvestigating Oficer's affidavit of service of the charges was not
timely presented, being given to himand his professional counsel
only after the hearing had begun.
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Finally, Appellant urges that the order of revocation is too
severe.

APPEARANCE: Joseph S. Presnall, 111, Esq., Galveston, Texas
OPI NI ON

The record here reflects clearly that on the plea of guilty

the Adm ni strative Law Judge properly announced that the

speci fication and charge were found proved and that his order was
revocation. This was done in the presence of both Appellant and his
counsel. The statute and the regul ati ons both, however, require a
witten statement of findings in an order to be served upon the
party. Al though | see no conpelling reason why a witten deci sion
coul d not have been prepared and served upon Appellant on the day
of the hearing, especially in view of the plea entered and the fact
that the ultinmate findings and the order of revocation itself had
been nmade and announced, it was not in and of itself error for the
Adm ni strative Law Judge to postpone the issuance of the witten
decision until he had returned to his permanent post at Houston
fromthe place where the hearing had been held. The procedure
havi ng been under taken to issue the decision from Houston rendered
it out of the question to contenplate reopening of the proceeding,
solely for service of the witing, at that place and there was no
point in looking to a return of all the participants to Corpus
Christi for that same purpose. Thus, service by nmail becane
appropri ate.

When Appel | ant had been asked at hearing whet her he woul d
accept service on his professional counsel as service upon hinself
he did not assent. After disclainmng an address of record he did
give a mailing address at a place in Mchigan. It was to this
address that the Admi nistrative Law Judge sent the witten
deci sion, sending also a copy to the counsel who had represented
Appel l ant at the hearing. The original decision nailed to
Appel l ant was returned to the sender with a notation, in the
regi stry accounting, that Appellant was "In Merchant Marines Last
base was |srael.”

Wil e the nethods used here were not, in light of the known
ci rcunstances, particularly |laudable as ways to obtain effective
service of the witten decision, there was no |egal fault such as
to corrupt the decision itself.

Appel I ant now urges that he has been anenable to service at
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all tinmes since then since he "has worked as a seaman since the
time of the hearing on various vessels in and around the Texas and
Loui si ana area, and his whereabouts has al ways been known to the
Coast Guard."

Sonme attention nust be given to Appellant's claimthat he was
al ways anenabl e to service although, it nust be nade clear, such
amenability woul d not necessarily dictate a conclusion that the
order of revocation had sonehow been conpletely nullified.

There can be no doubt that the failure of the initial attenpt
to serve the witten decision upon Appellant is attributable to him
al t hough the naivete' which accepted as an address for receipt of
registered mail an address in Mchigan reluctantly given by a
"coastw se" seaman is not to be commended. Since that tine,
decl ares Appel lant, he has been sailing regularly. As wll be seen
nore pertinently, there is a startling aspect to this since
Appel  ant had every ground for a reasonable belief that his
seanen' s papers woul d be revoked by the formal order which he knew
woul d be fruitlessly directed to Warren, M chigan. Neverthel ess,
the record of his service, of which | here take official notice,
shows that since the hearing he has served aboard four different
vessel s on nine occasions. Each service involved the "offshore"
(Qulf of Mexico) supply service of a "coastw se" voyage.

Records of enploynent of this sort are initially nmade under
t he cogni zance of the master of the vessel and are submtted for
t he purpose of maintaining records of a seaman's creditable
service, at appropriate, irregular intervals. There is no direct
supervi sion of a governnent officer at any active stage of the
process whose official cognizance woul d consider the inpropriety of
Appel lant's service. Further, for each occasion of such service,
Appellant is recorded as displayed, to fulfill the requirenents of
46 U.S.C. 672(i), a merchant mariner's docunent show ng by the
suffix to his identification nunber that it is the third duplicate
issued to him "Z-1082790-D3."

On 8 Decenber 1970, ten days before the offenses in the
i nstant case, and thirteen days before the hearing, Appellant filed
at Houston, Texas, an application for issuance of a new duplicate
docunent (which would have been "D-4") in lieu of one assertedly
stolen fromhimat a notel, date and place not given. At this tine
he was issued a "tenporary letter"” authorizing interimservice
until issuance of the new duplicate. This "letter" was the
docunent used to authorize the service aboard OVERSEAS PROGRESS
whi ch i ncluded the m sconduct here considered, and this "letter" is
what Appel |l ant produced at the hearing and surrendered to the
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Adm ni strative Law Judge in anticipation of the order of
revocati on.

On the face of the record, then, Appellant's subsequent
service, even though on voyages not subject to the supervision of
governnment officers, was perforned on the strength of his
possessi on of a docunent ("D-3 ) which he had, subject to the
penal ties prescribed by 18 U.S.C. 1001, declared in a forna
statenment to have been lost. It is a matter of record that
Appel  ant has asserted, to avoid the inputation of violation of the
crimnal statute, that he did not in fact have the "D 3" docunent
in his possession when he undertook the enpl oynent on the nine
voyages nentioned, but that the master in each case had ignored the
| aws governi ng shipnment of seanen and had permtted himto sign on
for the voyages upon his own nere representation that he held such
a docunent. Either way, follows that credibility is not lightly to
be accorded to Appellant's statenents, and it can be inferred from
his invariable practice of entering upon voyages the procedure for
whi ch woul d not come under the scrutiny of government agents, that,
fAr frombeing at all times plainly in the sight and awareness of
t hose seeking to serve on himthe witten decision in the case, he
was in fact carefully avoiding such enbarrassi ng encounters.

A theory of equitable estoppel does not operate against the
agency here, but Appellant is in no position to invoke equitable
principles in light of the "clean hands" doctrine in any case.

The al |l eged deficiency in the authentication of the transcript
in the case is at best a qui bble. Appellant notes that one
Scurlock was identified as a person to "report” the case at the
outset of the hearing while one Theresa Horne is identified as
preparing the transcript. This, he clains, sonehow invalidates the
record. Quite apart fromthe fact that no | aw, regulation, or
announced principle of court-determ ned "due process” is involved
here and no actual error in the record of proceedi ng has been
asserted, it is clear that the certificate of Horne shows only that
Horne prepared a typewitten transcript froma "record" by
Scurlock. There is no allegation nade that this is not true, and
there is no procedural irregularity shown by the statenent.

IV

In his claimthat "due process" was not accorded at the
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hearing itself, Appellant's point is, apparently, that the

Adm ni strative Law Judge did not, when Appellant entered his plea
of guilty, "adnonish” himof "the consequences of his Plea of
Quilty" and the "range of decisions available to the Hearing

Exam ner as a result thereof." Appellant then, anticipating an
answer to this, proffers as in rebuttal the coment that the

I nvestigating Oficer's affidavit of service, recounting anong

ot her things the nature and possi bl e outcones of the proceeding,

was not presented to Appellant and his counsel until "the day of
and during the hearing,"” inplying that this, as "notice" was
unti el y.

O course, the affidavit filed by the Investigating Oficer
was not a "notice" to Appellant at all. Such an affidavit is
frequently nmade part of the record of hearing in, for exanple, in

absentia cases, as supportive proof that service of the notice

was properly made. Since both Appellant and his chosen counsel
were present for the proceeding pursuant to the notice given there
was absolutely no need in this case that the affidavit be nade part
of the record or even displayed for any purpose. However, the
"affidavit" does not purport to give notice; what it reflects is
that a notice had been previously given. 1In the instant case,
heard on 21 Decenber 1970, it established that notice of the nature
of proceedi ngs and of the possible outcones had been given
Appel l ant by the Investigating Oficer three days earlier. Thus,
the argunment that "service" of the affidavit after the hearing had
begun was a deni al of due process is neaningl ess.

As to what was done by the Admi nistrative Law Judge, it is
customary for the one presiding at a hearing to advise the person
charged, when he is present, of the possible outcones. |In 46 CFR
5.20-1(c), the fourth step in the description of the customary
procedure is that "Adm nistrative Law Judge advi ses person charged
of his rights.” This is not stated as a conmand and a failure to
act in accordance with the customary procedure is not a
jurisdictional defect. The controlling statute and the regul ati ons

determne the "rights" of the person, and there is here no
assertion that his "rights" were not in fact accorded. Further,
the possible results of the hearing, also determ ned by the
statute, are not "rights" of the party.

It does appear that the custonmary recitation of the possible
out conmes, usually given before the plea is heard, was omtted here
because, after the specific "rights" (as to counsel, w tnesses,
et cetera) were stated there was a confused situation
because Appellant did not have a nmerchant mariner's docunent and
its status took sonme unraveling of threads for understanding.
Nevert hel ess, when Appellant entered his plea of guilty, the
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Adm ni strative Law Judge did specifically advise him "...l can't
i npress on you too nuch the seriousness of this charge and while
you are represented by able counsel, you do realize, of course,
that if your plea of guilty is accepted by the Hearing Exam ner
what the consequences may be?" Appellant replied, "Yes...." Wen
asked again whether he "fully understood" that, he repeated his
affirmati on. He was asked again whether he wished to enter a plea
of guilty. Both he and his counsel reaffirmed the plea.

There can be no doubt here that Appellant, having been advised
of the nature of the proceedings and the possibilities by the
| nvestigating O ficer, having been warned by the Adm nistrative Law
Judge that the matter was nost serious, and having prof essional
counsel's advice and assistance at the tinme, well knew the neaning
of and results of the plea of guilty. Had any further explanation
been needed, he waived it, and on the pronouncenent of the order of
revocation in open hearing he voiced neither surprise nor protest.

There is no nerit at all to this issue raised on the appeal.
V

Appellant's last point is that the order is too severe. In
support of this he urges his "unbl em shed" record of service since
the date of hearing. Appellant's position here is perilously close
to that of the parricide invoking | eniency as an orphan. \Wat
service he has had, anmounting to 197 days of enpl oynent as a seaman
over a period of seven years, is, if not dowmright illegal, at best
a flouting of the process governing certification of seanen, and
entitles himto no special consideration on this |ong postponed
revi ew.

ORDER

This order of the Adm nistrative Law Judge dated at Houston,
Texas, on 11 January 1971, is AFFI RVED

J. B. HAYES
Admral U S. Coast @uard
Conmmandant

Signed at Washington, D. C, this 13th day of Septenber 1978.

| NDEX
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Deci sions, initial
delay in service not nullifying
evasi on by party
service by mail, when appropriate
servi ce on counsel, when authori zed
service on party, in open hearing

Due Process
expl anation of effect of guilty plea, adequate
guilty plea, effect of presence of counsel

M sconduct
sexual perversion

Orders of adm nistrative judges
notice as to, by investigating officers
possibilities, notice of

Pl ea
expl anation of effect of, adequate
guilty, effect of

Reporter
transcri ber, not synonynous

Revocati on
sexual perversion, appropriate

Servi ce of charges
affidavit, not required
proof of, when required

Servi ce of decision
delay in service not nullifying
evasi on by party
service by nmail, when appropriate
servi ce on counsel, when authori zed
service on party, in open hearing

Transcri pt
adequacy of
aut hentication of, sufficient
*x%kx%x  END OF DECI SION NO. 2132 ****x*
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