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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER S DOCUMENT NO ( REDACTED)
LI CENSE NO. 476 013
| ssued to: James R Copley |11

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

2125
Janes R Copley I11

Thi s appeal has been taken in accordance with Title 46, United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 6 July 1977, an Adm nistrative Law Judge of the
United States Coast Guard at Long Beach, California revoked
Appel l ant's nerchant mariner's docunent and Third Mate's License
upon finding himphysically inconpetent. The specification found
proved al |l eges that while serving as Mate aboard the United States
F/V ELSI NORE under authority of the |icense above-captioned from 18
Sept enber 1976 until 28 October 1976 and on the date of the charge
sheet, Appellant was physically inconpetent, in that he was not
possessed of the normal col or sense.

At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of Honesto S. TAJUNA, First C ass Hospital Corpsman, USCG He al so
i ntroduced docunentary exhibits as follows: Exhibits 1A and 1B
(excerpts from Coast Guard Medical Manual, (CG 294) Section 3C
pages 43 and 44); exhibits 3A and 3B (SF FORM 88, Report of Medical
Exam nation for Appellant dated 31 August 1976).

I n defense, Appellant offered in evidence his own testinony
and Respondent's exhibits A (Report of Physical Exam nation for
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Oiginal license dated 9 March 1973), B (Report of Physi cal

Exam nation for original license dated 1 March 1976), and C (letter
fromthe Academ c Dean of California Maritinme Acadeny dated 17
January 1977).

The hearing was continued for approximately five nonths so
t hat Appel |l ant coul d be exam ned by a private physician and al so
make a request fromthe Coast Guard for a waiver of the color
vision requirenents set forth in the regulation pertaining to col or
vision. The Adm nistrative Law Judge deferred ordering an eye
exam nation by either a contract ophthal nol ogi st or a physician of
the Public Health Service until Appellant had an opportunity to
consult with his own private physician.

After the hearing was reconvened, Appellant introduced an
application for a waiver; a letter dated 4 March 1977 from a
private physician concerning the results of an exam nation that he
gave Appellant on 17 January 1977; a letter dated 6 April 1977 from
the Master of the Elsinore regarding the | evel of Appellant's
performance of duties as Third Mate; and an article fromMlitary
Medi ci ne on the treatnent of color vision defects.

The Investigating Oficer then introduced into evidence the
Coast Cuard deni al of Appellant's waiver application.

At the end of the hearing, the Adm nistrative Law Judge
rendered an oral decision in which he concluded that it was obvi ous
t hat Appel lant did not possess normal color vision. Subsequently,
he served a witten order on Appellants revoking his |icense and
all existing seaman's docunents issued to Appellant and authori zi ng
t he i ssuance of a new docunent endorsed for Ordinary Seaman only.

The entire decision and order was served on Appellant on 6
July 1977. Appeal was tinely filed by Appellant on 18 July 1977.

FI NDI NGS OF FACT

From 18 Septenber 1976 until 28 Cctober 1976, Appellant was
serving as Third Mate on board F/V ELSI NORE and acti ng under
authority of his |icense.

On 9 March 1973, Appellants color vision was exam ned by the
U S. Public Health Service. At that tinme it was determ ned to be
normal. On 1 MArch 1976, Appellant was again determ ned to be
normal by the U S. Public Health Service.

Appel l ant was issued his Third MAte's |icense on 19 June 1976.
H s nerchant mariner's docunment had been previously issued on 3 My
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1976.

In furtherance of an application for a Coast Guard Reserve
Comm ssi on, Appel |l ant was exam ned on 31 August 1976 by the U. S.
Public Health Service. Appellant failed to pass the
pseudo-i sochromatic plate color vision test, scoring only one out
of fifteen (15) plates correctly. |In accordance with applicable
regul ati ons, Appellant was given the Farnsworth Lantern Col or
Vision test which he failed three tines.

Appel I ant was exam ned on 17 January 1977 by a private
physi ci an speci alizing in ophthal nol ogy. The physician concl uded
that the Appellant had a red/ green col or deficiency which could be
characterized as strongly deuteranopic.

The sane private physician re-exam ned Appellant on 3 February
1977. By utilizing special filters, Appellant was able to pass
w th 100% score the Pseudo-|sochromatic Color Vision test.

BASES OF APPEAL

Thi s appeal has been taken by Appellant fromthe order inposed
by the Adm nistrative Law Judge. Appellant contends that;

(1) The Administrative Law Judge erred in allow ng the
hospital corpsman who adm ni stered the color vision test
for the Coast Guard Reserve Comm ssion to testify as to
the results of that test and,

(2) The Adm nistrative Law Judge erred in revoking
Appel  ant' s docunents because the Coast CGuard did not
neet the required burden of proof in the case.

APPEARANCE: Ni ssenberg and Ni ssenberg, LaJolla, California
92037, David N. N ssenberg, Esqg.

OPI NI ON
I

Appel I ant contends that although the hospital corpsman who
adm ni stered the color vision test to himfor the Coast Cuard
Reserve Conmmi ssion performed numerous such tests every nonth, he
was not conpetent to interpret the results of these tests since he
was not a nedical doctor. Appellant argues that a proper
di agnosis and interpretation of color vision test results can only
be made by a person trained in nedicine. Appellant attenpts to
buttress these contentions by stating that the Coast Guard relied
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solely on the corpsman's testinony to establish that Appellant did
not have normal col or vision.

These argunents are not persuasive. At best they affect the
wei ght to be given the corpsman's testinony rather than the
adm ssibility of such testinony. In any event the corpsman in
giving his testinony nmade neither a diagnosis of Appellant nor gave
an interpretation of the color vision tests adm nistered to
appellant. The corpsman nerely testified that the test were
properly conducted and that Appellant failed these tests.

Furthernore, Appellant is incorrect in concluding that the
Coast Cuard relied solely on the corpsman's testinmony. Wile it
may be that his testinony was the nmajor part of the Investigating
O ficer's case, Appellant's counsel introduced the report of the
private physician who exam ned Appell ant between the first and
second sessions of the hearing. This report clearly points out
t hat Appellant has a red/green color vision deficiency which is
strongly deut eranopi c.

Regardl ess of who is capable of adm nistering and scoring the
color vision tests given Appellant, Appellant also argues that the
Coast Cuard regul ati ons nandate that these tests be adm nistered by
a nmedical officer of the United States Public Health Service of a
private physician if no such officer is reasonably avail abl e.

The regulation cited clearly applies only to applicants for
original licenses who nust pass a physical exam nation prior to
i ssuance of that license. It does not apply to situations in which
it has come to the Coast Cuards attention that the hol der of a
license may not neet applicable physical standards. In that
situation the licenses is tested for conpliance with whatever
appl i cabl e physical standards he is thought to be unable to neet.
| f he passes, that is the end of the matter; he is not given a
conpl ete physical exam |[|If he does not pass, R S. 4450 proceedi ngs
are commenced | ooking toward a determ nation as to his physical
conpetence. The latter is precisely what happened here. There is
no requirenent in the latter case that a physician or nedical
officer examne the licensee in all cases or testify at the R S.
4450 proceeding. Al that is required is that the Coast CGuard
denonstrate by reliable, substantial and probative evidence that
the licensee is, in fact, inconpetent. |f the inconpetence is
based on a condition which can be observed by | aynmen or tested by
means of a relatively sinple nedical test adm nistered by | aynen
with special training, the fact that a nedical officer does not
mnister the test of testify as to its results does not render the
determ nation of inconpetence invalid.
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Appel I ant urges that the Coast Guard did not prove by
substanti al evidence that he was physically inconpetent. In this
regard, Appellant again contends that the corpsman who testified
was not conpetent to state he had abnormal col or vision. Appellant
al so argues that even assum ng that the Coast Guard proved that he
had abnormal color vision, there was absolutely no testinony at the
heari ng that he was physically unable to performhis required
duties the period of tinme he served aboard the F/V ELSI NORE

Nowhere in the corpsman's testinony is there any concl usion
drawn that the Appellant's color vision is abnormal. The corpsnman
merely testified that he adm nistered color vision tests to
Appel l ant on certain dates and that Appellant failed every one of
t hese tests.

Appel lant's argunent that there was no testinony that he was
physically unable to performhis duties while serving as nate
aboard the F/V ELSI NORE cannot succeed.

Statutory requirenents for renewal of a deck officer's license
are that the applicant be possessed of the nornmal col or sense. 46
USC 225. One who fails to neet the m ni num statutory physi cal
requi rements for renewal of a license cannot continue to hold that
license during the period that his failure to neet statutory
m ni mum requi renents continues. The fact that Appell ant
satisfactorily perforned his duties while serving as nmate on the
vessel is not determnative. Appellant's inability to pass the
requi red color vision tests shows that his is incapable of neeting
the statutory m ninumrequirenents for color vision. Thus, he
cannot hold a license as Third Mate or any other rating which
requi res col or vision.

CONCLUSI ON

The Coast CGuard had jurisdiction over Appellant's |icense and
docunment. There was reliable, substantial and probative evidence
showi ng that Appellant did not possess the necessary col or vision
to validly hold the |license and docunent which he held. The
Admi nistrative Law Judge's Decision and Order are correct except
i nsofar as the Judge directed the issuance of a docunent endorsed
for Ordinary Seaman only. 1In fact, Appellant may hold any entry
rati ng docunent.

ORDER
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The order of the Adm nistrative Law Judge dated at Long Beach
California on 6 July 1977, is AFFIRMED except insofar as if
aut hori zes and directs the Oficer in Charge, Marine Safety Ofice,
San Diego, California to issue Appellant a new Merchant Mariner's
docunent, endorsed for Ordinary Seaman only. The Oficer in
Charge, Marine Safety Ofice, San D ego, California, is authorizes
and directed to issue Appellant a new nmerchant mariner's docunent
endorsed for Ordinary Seaman, W per or Messnan.

J.B. HAYES
ADM RAL, U. S. Coast @uard
Commandant
Signed at Washington, D. C. this 20th day of June 1978.
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