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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER S DOCUMENT NGO BK-11-238
LI CENSE NO. 439526
| ssued to: Janes L. BARROW

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

2124
James L. BARROW

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 3 June 1977, an Adm nistrative Law Judge of the
United States Coast Guard at Jacksonville, Florida suspended
Appellant's license for 2 nonths outright plus 6 nonths on 12
nont hs' probation upon finding himguilty of negligence. The
speci fication found proved all eges that while serving as a Mster
on board the notor tug ESTHER MORAN made fast to the stern of the
tank barge NEW YORK under authority of the |icense above capti oned,
on or about 9 January 1977, Appellant did negligently abdicate his
position and negligently fail to performhis duties as master by
pl acing hinself in such a position that he was unable to take the
necessary actions to avert the collision between the T/B NEW YORK
and the Tanpa El ectric Conpany dock.

A second specification alleging that Appellant did negligently
cause oil to be spilled in Sparkman Channel, Tanpa, Florida as a
result of a collision between the T/B NEW YORK and t he Tanpa
El ectric Conpany dock was found not proved.
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At the hearing, Appellant was represented by professional
counsel and entered a plea of not gquilty to the charge and
speci fications.

The I nvestigating Oficer introduced in evidence excerpts of
t he deck |1 og of the ESTHER MORAN and twel ve other itens of
docunentary evidence; the sworn testinony of an enpl oyee of the the
Tanpa El ectric Conpany, the Second mate aboard the ESTHER MORAN, a
Tanpa Bay Pilot, the Masters of the two assisting tugs, and the
Chi ef Mate aboard the ESTHER MORAN.

| n defense, Appellant offered in evidence his own sworn
testi nony.

At the end of the hearing, the Judge rendered a witten
decision in which he concluded that the charge and first
specification had been proved. He then entered an order suspendi ng
all licenses issued to Appellant, for a period of 2 nonths outright
plus 6 nonths on 12 nont hs' probation.

The entire decision and order was served by mail to
Appel l ant's counsel on 9 June 1977. Appeal was tinely filed on 17
June 1977.

FI NDI NGS OF FACT

On the norning of 9 January 1977 Appell ant was serving as a
Master on board the notor tug ESTHER MORAN and acting under the
authority of his license while the tug was in the port of Tanpa
Bay, Florida. Wth the assistance of two | ocal harbor tugs, and
the services of a local pilot the ESTHER MORAN was in the process
of noving the T/B NEW YORK fromthe Texaco/ Marat hon Term nal on
Ybor Channel to the Anpbco Term nal on Spar kman Channel when the NEW
YORK collided with a section of dock at the Tanpa El ectric Conpany
resulting in a rupture of the NEWYORK' s hull and the spillage of
80, 000 gallons of diesel fuel into the navigable waters of Sparknman
Channel. Just prior to colliding with the Tanpa El ectric Conpany,
as the flotilla proceeded southward, the T/B NEW YORK narrowy
avoided colliding wwth a ship noored at the Southport Term nal
dock.
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The weat her was good. Visibility was unlimted and there was
no appreci able wind or current. The visibility forward of the
wheel house of the ESTHER MORAN was conpl etely bl ocked and the
vision to either side was al so i npaired because the bow of the tug
was "in the notch" of the barge and the deck of the barge was 25
feet above the wheel house of the tug. The radar on the tug was in
operation during the maneuver. However, there is no evidence in
the record with respect to its condition, reliability, or
utilization during the operation.

Appel l ant stationed hinself at the helmof the tug and
positioned the pilot forward on the barge. The Chief Mate, the
Second Mate and four able seanen were aboard the barge. A portable
transcei ver was used to relay comuni cati on between the pilot,
Appel l ant, and the nmasters of the two assisting tugs. At
approxi mately 0400, when the novenent began, the Appellant was at
the helmof the tug following the orders of the pilot as to course
and engi ne orders.

At approximately 0430, the port bow of the barge cane into
contact with a section of the Tanpa El ectric Conpany dock. The
collision ripped a hole 15 feet long and 2 feet wde in the port
bow of the barge 4 feet above the waterline, spilling 80, 000
gal | ons of diesel fuel.

The pilot was a First C ass Tanpa Bay Pil ot and a nenber of
t he Tanpa Bay Harbor Pilots' Association.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is contended that:

(1) it was error for the Judge to find that Appellant
negligently abdicated his position as Master of the tug
by placing hinself in such a position that he was unabl e
to avert a collision between the barge and t he dock;
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(2) it was error to find Appellant guilty of negligence when
such negligence did not cause or contribute to the
collision or oil spill;

(3) finding specification 1 proved and specification 2 not
proved anounted to placing Appellant in double jeopardy;

(4) specification 1 was vague and failed to charge Appell ant
wi th any specific act of negligence.

APPEARANCES: Brendan P. O Sullivan, Esq., of Fower, Wite,
Gllen, Boggs, Villareal, and Banker, P.A., Tanpa,
Fl ori da.

OPI NI ON

To acconplish the sailing concerned here, Appellant was
required to staff two key positions-a position with good visibility
on the T/ B NEW YORK and t he wheel house of the tug ESTHER MORAN.

The barge had a notched stern, into which the bow of tug was
secured. Propulsion and steering power furnished by the tug ESTHER
MORAN with two other tugs avail able to assist as needed.

The Appel l ant had over 30 years experience as a Master but had
not navigated in Tanpa Harbor in nine years. A Tanpa Bay Harbor
Pilot was enployed to assist the Appellant. The pilot was famliar
with the |local conditions, however, on only one previous occasion
had the pilot ever shifted a tug and barge nade fast to each other.

Appel | ant positioned hinself at the helmof the tug with
limted visibility and placed the pilot on the bow of the barge
wWith unlimted visibility. A portable transceiver provided
comruni cati ons between the pilot, "Appellant,"” and the assisting
t ugs.

The pil ot was enpl oyed because of his greater famliarity with
t he harbor and | ocal conditions. However, the Appellant's act of
pl acing hinself in a position fromwhich he was unable to observe
the progress of his tug and barge is not excused by the presence of
a pilot. Appeals Decision 360(CARLSEN) correctly stated that
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"since the position of the Master of a ship at sea is one of such

heavy responsibility, he nust take nore than ordinary neasures to
prevent accidents related directly to the errors of others. Wat

a reasonably prudent man in sonme other station in |life would do is
sel dom sufficient for soneone in the position of master of a

val uabl e ship sailing the seas".

Negl igence is defined at 46 CFR 5.05-20(2) as "the
comm ssion of an act which a reasonably prudent person of the sane
station, under the sane circunstances would not commt, or the
failure to performan act which a reasonably prudent person of the
sanme station, under the sane circunstances, would not fail to
perform"” Thus the issue in this case becones one of whether the
Appel | ant abdi cated his position as the master of the ESTHER MORAN,
or acted in a manner different froma reasonably prudent person of
t he sane station, under the same circunstances, when in unfamliar
wat ers he entrusted the control of his flotilla to a pilot while he
remai ned at the hel mof his vessel where he could not viewthe
progress of the flotilla or evaluate the navigational directions of
the pilot? Having considered the totality of the record, | find
the answer to be in the affirmative.

This situation differs fromthat in which a master remains in
conplete control of a flotilla's navigation but nerely positions a
crewran aboard a barge to serve as |lookout. The differences is in
t he degree of control relinquished. In this case it was the pil ot
who positioned the assisting tugs, ordered the departure, and gave
all engine and rudder orders.

By remai ni ng aboard the tug, where he was blind to all but the
stern of the barge, and by submtting hinself to the role of nerely
executing the orders of the pilot, Appellant rendered hinself
| ncapabl e of exercising his position of ultimte command, and
| ncapabl e of performng his duty to supervise, control, and
i ntervene with regard to the actions of the pilot when the need
arose. The standard of care expected of a reasonably prudent
mast er has been stated as foll ows:

“...The Master is on duty at all tines and is responsible
for the proper managenent and safety of the vessel. He
must be constantly vigilant and his guilt or innocence
must be judged by that degree of care which nust be
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exercised, so far as possible, to avoid any danger to the
ship, cargo, passengers, and crew.

The Master of a ship may not rely on others to take the
full blame for danage resulting fromtheir negligence
especially when the danger woul d have been avoided if the
Mast er had taken proper steps to prevent the errors of
others fromjeopardi zing the safety of the ship.”

( CARLSEN)

Appeal Decision 1891(BLANK) correctly states that a Master nay

not "sit idly by and blindly followthe pilot's actions. He has a
duty to question the actions of the pilot and to di scuss possible

eventualities. The master has the duty of seeing to the safety of
the ship and is at all tinmes ultimately responsible.™

In this case the Appellant's actions rendered hi mincapabl e of
fulfilling his responsibilities. By remaining at the hel mof the
tug, the Master isolated hinself fromthe decision-nmaking control
of the flotilla. This responsibility could hardly be del egated to
a local pilot who had only shifted a simlarly configured tug and
barge once before and could not be expected to be as famliar as
the master with the vessel's maneuverability and handling
characteristics.

Appel | ant gave several reasons for deciding to remain at the
hel mof the tug. He pointed out that towing wires could break,
t hat engines could fail, that an eperienced man was needed at the
helm and that there was a possibility of |osing conmunications
with the wheel house. All of these were possibilities. However,
they did not explain why the hel mwas not turned over to the Chief
Mate or the Second Mate, each of whom had served a year on the tug.
These possibilities rank far behind the necessity of the
Appellant's being in a position fromwhich he could exercise
conplete control of the flotilla. Appellant's responsibilities
could only be exercised and his superior training and experience
could only be taken advantage of froma position where the speed of
the flotilla, the effects of tide and current, responses to helm
orders, unanticipated sheer or drift, the assisting tugs'
responses, possible parting of lines, and any possibility of
collision and allision could best be observed and corrected. By
remai ning at the helmof the tug, a position affording virtually no
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visibility, and performng nerely as a hel nsman, Appell ant had
little or no opportunity to evaluate or assess the propriety of the
pilot's commands.

Further, it was found that at no time prior to the pilot's
taki ng over the control of the flotilla did Appellant discuss with
himthe capabilities of the ESTHER MORAN, the maneuveri ng
conponents or how the assisting tugs were to be used. As was
stated in (BLANK), "I think it was incunbent upon Appellant to
have di scussed the inpending circunstances with the pilot and if
not satisfied with the procedures to be followed, he had a duty to
t ake positive action.”

Appel l ant further urges that it was error to make a finding of
negl i gence when such negligence did not cause or contribute to the
collision or oil spill. This is clearly not correct. It has |ong
been held that the criteria in these admnistrative hearings is
negl i gence, rather than fault contributing to a casualty. (Appeal
Deci sion 2085(RICHARDS)). It was correctly stated in Appeal

Deci sion 1755(RYAN) that "... an individual should be found

negligent in these proceedings if he fails to take the precautions
a reasonably prudent person would take in the sanme circunstances
whet her or not his conduct or failure to act was the proximate or
a contributing cause of a casualty."”

Appel | ant contends that the finding of specification 1 proved
and specification 2 not proved anmobunted to placing himin jeopardy
tw ce. However, the double jeopardy provision of the Constitution
applies to crimnal cases and is not applicable in civil actions.
An R S. 4450 suspension and revocation proceeding is not a crimnal
action subject to that provision. (Appeal Decision
2029( CHAPMAN) ) Admi ni strative proceedi ngs under 46 U. S. C. 239

have been consistently held to be renedi al rather than penal since
the primary purpose is to provide a deterrent for the protection of
seaman and for safety of l[ife at sea. This position has support in
46 U. S.C. 239(h) which provides for the referral of evidence of
crimnal liability to the Attorney CGeneral for prosecution under
the Crimnal Code Appeal Decision 1931(POLLARD)).
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Furthernore, in this case it is clear that even if this were
a crimnal action, Appellant's argunent would be totally w thout
nerit. The double jeopardy clause has no application to a
situation such as this. Here Appellant was charged in a single
proceeding with two separate acts, failing to properly position

hi rsel f and causing an oil spill. The fact that the Adm nistrative
Law Judge found that there was insufficient evidence to prove that
Appel | ant caused the oil spill, in no way triggered a double

j eopardy defense to the charge that he negligently failed to pl ace
himself in a proper position.

Y

Appel | ant further contends that specification one is vague and
fails to charge himwth any specific act of negligence. However,
the specification clearly sets forth the facts that are the basis
of the charge and is sufficient to have enabled the Appellant to
identify the offense and to prepare a defense. (Appeal Decision
1914( ESPERANZA). Therefore, this allegation is not legally

per suasi ve.

CONCLUSI ON

The Adm nistrative Law Judge's finding of negligence was based
primarily on the conclusion that a reasonably prudent naster, under
the circunstances prevailing, would not have isolated hinself from
t he deci si on-nmaking control of his vessel so as to render hinself
i ncapabl e of fulfilling his responsibilities. There was
substantial evidence of a reliable and probative nature to support
the finding of the Adm nistrative Law Judge that Appell ant
negligently placed hinself in a position fromwhich he was
| ncapabl e of exercising his ultimate conmand responsibility as
master of the ESTHER MORAN.

ORDER

The order of the Adm nistrative Law Judge dated at
Jacksonville, Florida on 3 June 1977 suspending Appellant's |icense
i's AFFI RVED.
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R H SCARBOROUGH
VICE ADM RAL, U. S. COAST GUARD
Vi ce Commandant, Acti ng

Si gned at Washington, D. C., this 15TH day of JUNE 1978.

| NDEX
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***x*  END OF DECI SION NO. 2124 x***x*
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