Appeal No. 2121 - Eric Patrick GIBBLE v. US - 25 May, 1978.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER'S DOCUMENT NO. ( REDACTED)
| ssued to: FEric Patrick G BBLE

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

2121
Eric Patrick G BBLE

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code Federal Regul ations 5. 30-1.

By order dated 11 May 1977, an Adm nistrative Law Judge of the
United States Coast Guard at Houston, Texas revoked Appellant's
seaman docunents upon finding himguilty of m sconduct. The
specification found proved all eges that while serving as ordinary
seaman on board the United States SS ARCO PRESTI GE under authority
of the docunent above captioned, on or about 20 March 1977,
Appel l ant, while the vessel was at sea did wongfully have in his
possession certain narcotics, to wit, marijuana.

At the hearing, Appellant elected to act as his own counsel
and entered a plea of not guilty to the charge and the
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of one wi tness and seven exhibits.

I n defense, Appellant offered in evidence his own testinony
and the testinony of one wtness.

On 11 May 1977 the Judge rendered a witten decision in which
he concl uded that the charge and the specification had been proved.
He then entered an order revoking all docunments issued to

Appel | ant .

The entire decision and order was served on 14 May 1977.

file:/llIhgsms-lawdb/users/K nowledgeM anagementD...20& %20R%6201980%20-%202279/2121%20-%20GI BBL E.htm (1 of 6) [02/10/2011 9:39:07 AM]



Appeal No. 2121 - Eric Patrick GIBBLE v. US - 25 May, 1978.

Appeal was tinely filed on 20 May 1977.

FI NDI NGS OF FACT

On 20 March 1977, Appellant was serving as ordi nary seaman on
board the United States SS ARCO PRESTI GE and acting under the
authority of his merchant mariner's docunent while the ship was at
sea. Appellant occupied a stateroom alone. During a search of
Appellant's stateroomin the Appellant's presence, the Master and
Chi ef Mate found approximately 20.3 grans of marijuana, marijuana
seeds, and rel ated paraphernali a.

The Appellant was taken into custody by Coast Guard and
Narcotic O ficials when the SS ARCO PRESTIGE arrived in Corpus
Christi, Texas.The marijuana was turned over to Custons Patrol
Oficers who perforned a field test and determ ned that the matter
found in Appellant's stateroomwas narijuana.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is contended that:

(1) The Judge erred in finding that applicabl e Coast
Guard regul ations require an order of revocation

(2) The local drug enforcenent authorities declined to
prosecute the Appellant for possession of
mari j uana,

(3) The Appellant was the victimof circunstances.

APPEARANCE: Freedman, Lorry, Vigdernman, Weiner and Sovel,
Phi | adel phia, PA, by Barton A Pasternak, Esq.

OPI NI ON
I

Appel I ant contends that the Judge erred in finding that he had
no discretion in the sanction to be invoked, under the hol ding of
Commandant ' s Deci si on on Appeal 2095 (SCOIT), and 46 CFR 5. 03-10.
The Judge concluded as a matter of |law that jurisdiction attached
under R S. 4450, as anended (46 U. S.C. 239), and that the charge
and specification were found proved by substantial evidence of a
reliable and probative nature.
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Wherever a charge of m sconduct by virtue of the possession or
association with narcotic drugs, including marijuana, is found
proved, the administrative |aw judge shall enter an order revoking
all licenses, certificates, and docunents held by such a person (46
CFR 5.03-4). Revocation of the docunents is appropriate when the
charge and specification have been proved to ensure that the
overall discipline and the safe operation of ships at sea are
preserved. (Commandant's Deci sion on Appeal 1987 (BROM), affirmed
by NTSB Order EM 37).

Whenever a person has been involved in acts of such a nature
that permtting such a person to sail under their docunents woul d
be clearly a threat to the safety of life or property, the Coast
GQuard is bound to initiate adm nistrative action seeking to revoke
t hat person's docunents. Possession or association with marijuana
is an act deened to affect the safety of life at sea, the welfare
of seanen, and the protection of property aboard ship (46 CFR
5.03-5).

Appel  ant contends that the Judge is vested wth broad
di scretion under 46 CFR 5.03-4 to enter an order |ess than
revocation where there is evidence of only experinentation wth the
drug. That is correct. However, experinentation was not raised in
mtigation of the offense during the hearing. Also, Appellant
expressly denied in his sworn testinony any intent to experi nent
wi th the drug.

Wth respect to Appellant's second basis for appeal, the fact
that | ocal drug enforcenent authorities declined to prosecute
Appellant is irrevelant to this proceeding. The suspension and
revocati on proceedings are intended to maintain standards of
conpet ence and conduct essential to the pronotion of the safety of
life and property at sea (Commandant's Deci sion on Appeal 1987
(BROMW). If the Appellant's conpetence or conduct were to be
conprom sed by his association with marijuana, the entire vessel
and crew woul d becone victins of his transgression.

Persons who are apprehended havi ng possession of nmarijuana or
ot her narcotics or drugs, are undesirable as seanmen in the American
merchant marine. This is a policy designed not so nuch for
puni shnent of the individual offenders, as for the protection of
the lives and property within the mandate of Congress addressed to
t hat purpose, as revealed in 46 U S.C. 239 (R S. 4450), as anended.
(Commandant' s Deci si on on Appeal 359 (KASZUBSKI)).
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Appel | ant next urges that he was the victimof circunstances.
Al t hough he readily admts association with the drug and
acknow edges his acceptance of it froma fell ow crewrenber w thout
guestion, he insists that his intention to either return it to the
donor or dispose of it over the side should mlitate against the
seriousness of the offense.

The Appellant's allegations, that he was not going to keep the
marijuana, do not dimnish the seriousness of the admtted
possession. It is the duty of the Coast Guard to protect American
ships and their crews from danger. Possession of marijuana poses
a danger in that it can be used by the hol der or other nenber of
the crew at any tine. Consequently, possession alone is considered
to be a serious offense because of potential hazards on shi pboard
resulting fromits use by the possessor or by others (Conmandant's
Deci si on of Appeal 401 (PATTERSQON)).

Appel I ant urges that the quantity of marijuana possessed is
m ni mal, being only seven tenths of one ounce. However, the record
i ndi cates that there was enough to fill three plastic bags and sone
prepared cigarettes. Conmmandant's Deci sion on Appeal 339 (LUCI EN)
stated that "the of fense of possession of narcotics is considered
one of the nost pernicious arising within the adm nistration of the
Coast CGuard and one for which revocation is demanded. There is no
greater single threat to the safety of a ship or the seanen onboard
than a person under the influence of narcotics. The fact that
appel l ant had no selling the cigarettes does not |essen the
seriousness of his offense of having had themin his possession.”

The stipulation as to Appellant's "excellent reputation”, and
the Investigating Oficer's statenent in closing argunent that "I
al nrost believe that he was a victimof circunstances” are not
determ native of the basic issue. The NTSB, in affirm ng BROMN,
reiterated the factual nexus between association with marijuana and
t he concepts of safety at sea. |In order dism ssing BROMW s

appeal, EM 37, the Board concl uded:

"We thus have no hesitancy in holding that his offense

j eopardi zed maritinme safety and calls for revocation as a
necessary renedy to protect the interests of safety of life at
sea"

CONCLUSI ON

| find that there is substantial evidence of a reliable and
probative character to support the Adm nistrative Law Judge's
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findi ngs.
ORDER

The order of the Adm nistrative Law Judge dated at Houston
Texas on 11 May 1977, is AFFI RVED.

O W SILER
Admral, U S. Coast Quard
Conmmandant

Signed at Washington, D. C. this 25th day of May 1978.
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