Appea No. 2119 - Ronald Aumont SMITH v. US - 12 April, 1978.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUMENT NO. ( REDACTED)
| ssued to: Ronald Aunont SM TH

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

2119
Ronal d Aunont SM TH

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 27 July 1977, an Adm nistrative Law Judge of
the United States Coast CGuard at Boston, Massachusetts revoked
Appel l ant's seaman docunents upon finding himguilty of m sconduct.
The specification found proved alleges that while serving as a
chi ef punpman on board the United States SS AVMERI CAN EAGLE under
authority of the docunent above captioned, on or about 13 May 1977,
Appel l ant wongfully had in his possession marijuana.

At the hearing, Appellant elected to act as his counsel and
entered a plea of not guilty to the charge and specification.

The Investigating Oficer introduced in evidence the follow ng
docunent s:

(1) Affidavit of Service of the Charges,

(2) Copy of Form CG 735T, Master's Report of Seaman
shi pped or di scharged,

(3) Copy of Certificate of Discharge for Merchant
Seaman to Ronald A. Smth, Sr.,

(4) Copy of Pay Voucher from American Eagl e Tanker
Cor p. ,

(5) Copies of Pages 37, 38, and 39 fromthe Oficial
Logbook of the S.S. AMERI CAN EAGLE, (not adm tted)

(6) Photo-copy of Page 42 of Oficial Logbook, S.S.
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AVERI CAN EAGLE,

(7) US. Custons Laboratory Report,

(8) Chain of Custody for substance found on S.S.
AMERI CAN EAGLE,

(9) Sworn Statenent of Francis P. POAERS, Master, S. S
AMERI CAN EAGLE,

(10) Statenent of Edward MALLON, Chief O ficer, S. S
AMERI CAN EAGLE.

The chi ef engi neer on board the SS AMERI CAN EAGLE, M. Janmes W
ECCLES, testified on behalf of the Investigating Oficer.

I n defense, Appellant offered in evidence a statenent by the
Chi ef Steward, SS AMERI CAN EAGLE, and testified in his own behalf.
At the instance of the Appellant, the Adm nistrative Law Judge
mailed a witten question to the AMERI CAN EAGLE's First Assi stant
Engi neer regardi ng whet her Appellant had notice of a sanitary
i nspection on 13 May 1977. The answer was in the affirmative.

At the end of the hearing, the Judge rendered a witten
deci sion in which he concluded that the charge and specification
had been proved. He then entered an order revoking all docunents
i ssued to Appellant.

The entire decision and order was served on 3 August 1977.
Appeal was tinely filed on 31 August 1977. No further docunents
have been received from Appellant. Accordingly, this decision is
based on the record and the notice of appeal filed on 31 August
1977. 46 CFR 5.03-3.

FI NDI NGS OF FACT

On 13 May 1977, Appellant was serving as a Chief Punpnman on
board the United States SS AMERI CAN EAGLE and acting under
authority of his docunent while the ship was at sea on a voyage
bet ween New Ol eans, Loui si ana and Boston, Massachusetts.

Appel lant was inforned that there would be a sanitary inspection

t hat day, but was not infornmed that there would be a contraband
search. The Chief Engineer was infornmed by the Master that there
woul d be a surprise contraband search at 0900, 13 May 1977. At
0900, a surprise search was nade in the room of second Punprman Levi
WLLI AMS. Appellant was present during the search in his capacity
as union delegate. He learned that the Master intended to search
his roomas well and left WLLIAMS roomto go to his own through
an adj oi ni ng head.

The Chi ef Engi neer who was al so present during the search of
WLLI AMS' roomthen went out into the passageway and observed
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Appel l ant com ng out of his roomcarrying a cigar box. The Chief
asked Appellant what was in the cigar box and Appellant replied,
"Not hing." The Chief then asked to see inside of the box and
grabbed for it. He succeeded in getting hold of the box but
Appel l ant took it away, hurried up the passageway to the weat her
deck and tossed the cigar box overboard. Sone of the material in
the box spilled out onto the passageway deck where the Chief

Engi neer was standing. This material was swept up, placed in
envel opes, put in the Master's safe for safekeeping, and | ater
anal yzed to be marijuana. In addition, simlar material in
Appel l ant's room near his bunk and on his bureau was put into
envel opes and it too was anal yzed as nmarijuana. The anount of the
marijuana found in Appellant's roomand on the deck outside his
roomafter being spilled out of the cigar box was 3.21 grans.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. Appellant urges that he should not have
been permtted to continue his hearing w thout representati on by
counsel in view of the possible sanction; that the anmount of
marijuana involved is too mnor to warrant so severe a sancti on;
that 1.0 exhibit No. 7 should not have been adm tted w thout
clarification as to where the sanple marked "cook's roonf cane
from and that the Adm nistrative Law Judge erred by admtting
evi dence which was prejudicial to Appellant w thout considering the
of fsetting effect of his mlitary veteran status and his 10 years
of service in the nerchant marine.

APPEARANCE: Charles WIlianms, Esq.
Gerdes and Val t eau
1821 Ol eans Avenue Suite 103
New Ol eans, Louisiana 70116

OPI NI ON

Wth respect to Appellant's first assignment of error it
should first be pointed out that the constitutional right to
appoi nted counsel arises only in crimnal cases, not in
adm ni strative proceedings. The governnment's responsibility with
regard to counsel in admnistrative proceedings is to informthe
person of his right to be represented by counsel at his own expense
and to allow himto be represented by counsel should he so chose.
The record shows that Appellant was informed of this right by the
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I nvestigating Oficer at the tine he was infornmed of the charge and
that he acknow edged this information. See |I.QO Exhibit No. 1.

The record reveal s that Appellant was further advised of the
possi bl e consequences of the hearing and of his right to be
represented by counsel by the Adm nistrative Law Judge. TR 4-6.
The governnent can not be held in error because Appellant, being
aware of his right and of the serious consequences involved in his
exercise of the right, chose not to be represented by counsel (as

is also his right). Commandant Appeal Decision 2089 (Stewart).

Wth respect to Appellant's second contention, 3.21 grans is
not a mnor anount. It has been held previously that 1.1 to 2.1

granms is not a mnor anount. Commandant Appeal Decision 2077
(FARMER) ; Conmandant Appeal Decision 1987 (Brown), affirmed by

the NTSB, Order EM37. |In Brown, the NTSB found that, "In the
marijuana cigarette, for exanple, a usable quantity varies within
an approxi mate range of one-quarter to one-half grans."

Appellant's third contention concerns |.QO Exhibit No. 7, a
Custons Laboratory Report of sanples collected during the search on
May 13, 1977 aboard the SS AMERI CAN EAGLE. Appell ant contends that
this exhibit should not have been admtted without a clarification
as to where the sanple marked "cook's roont cane from because this
particul ar sanple did not contain marijuana and it could be
presuned that this sanple cane from Appellant's room The
i nformation contained on that formwas that all sanples turned over
to U S. Custons in Boston, Massachusetts for testing except the
sanpl e marked "cook's roonf contained marijuana. Since only 5
sanpl es were turned over by the Master of the Anmerican Eagle and
Appel l ant's room was not the cook's room it can be found that
Appel lant's room was the source of sanples one - four. Thus, the
"presunption” can not arise, and this assigned error is wthout
merit.

Wth respect to Appellant's fourth assigned error, there was
no error in admtting I.O Exhibit No. 10. At the hearing,
Appel l ant objected to the erroneous identity of the First Assistant
Engineer in this statenent, but otherw se had no objection. The
Adm ni strative Law Judge acknow edged the objection to this point
and i nqui red whet her Appellant had any other objection, to which
Appellant replied, "No." The fact that the exhibit nmay have
cont ai ned adverse matter as to Appellant is not in and of itself
grounds to allege error in the adm ssion of the exhibit. There is
no evidence that the Adm nistrative Law Judge was prejudiced by the
adm ssion of the exhibit,, indeed, the Adm nistrative Law Judge
bent over backward in favor of Appellant's objection as to the
identity of the First Assistant Engineer in the exhibit.
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As part of this sanme assigned error Appellant urges that in
view of the 10 years which Appellant served in the nmerchant mari ner
and his status as a mlitary veteran, that the revocation of his
docunent was unnecessarily harsh. Appellant overl ooks the fact
that revocation is mandatory if the offense of which he was charged
is found proved. Only if the Adm nistrative Law Judge is satisfied
that the possession was the result of experinentation and that the
possession will not recur can he enter a | esser order, 46 CFR
5.03-4.

The substantial evidence of record shows that Appell ant

wongfully possessed narijuana on board the vessel on the date
char ged.

CONCLUSI ON
On 13 May, 1977, Appellant wongfully possessed marijuana on

board the United States SS AMERI CAN EAGLE whil e serving under the
authority of his Coast Guard Merchant Mariner's Docunent.

ORDER

The order of the Admi nistrative Law Judge dated at Boston on
27 July 1977, is AFFI RVED.

O W SILER
Admral, U S. Coast Quard
Commandant

Signed at Washington, D. C, this 12th day of April 1978.

| NDEX

Counsel
Duty to provide, |ack of
Right to effectively expl ai ned

Mar i j uana
What constitutes a m nor anount

sxxx*x  END OF DECI SION NO 2119 *x**x
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