Appeal No. 2118 - TERRYL WAYNE HEBERT v. US- 11 April, 1978.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER S DOCUMENT NO. ( REDACTED)
| ssued to: TERRYL WAYNE HEBERT

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

2118
TERRYL WAYNE HEBERT

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 22 Novenber 1976, an Adm nistrative Law Judge
of the United States Coast Guard at New Ol eans, Louisiana
adnoni shed Appel |l ant upon finding himguilty of m sconduct. The
speci fication found proved alleges that while serving as a
tankerman on board the tank barge EXXON 267 under authority of the
docunent above captioned, on or about 13 July 1976, Appell ant:

wongfully failed to properly supervise the transfer of
bunker "C' oil to tank barge EXXON 267 at the Exxon
facility at Chalnette, Louisiana, in that as person in
charge he wongfully failed to remain in the i medi ate
vicinity of the transfer operation thereby contributing
to the pollution of the M ssissippi R ver, a navigable
water of the United States.

At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and
speci fication.

The I nvestigating O ficer introduced in evidence the testinony
of two w tnesses and one exhibit.

I n defense, Appellant offered in evidence the testinony of one
Wi t ness.
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At the end of the hearing, the Judge deferred rendering a
deci sion. The Judge subsequently concluded that the charge and 1
specification had been proved. He then served a witten order of
adnoni shnent on Appel | ant.

The entire deci sion and order was served on 14 Decenber 1976.
Appeal was tinely filed on 20 Decenber 1976.

FI NDI NGS OF FACT

On 13 July 1976, Appellant was serving as a tankerman on board
the tank barge EXXON 267 and acting under authority of his docunent
while the tank barge was in the port of Chalnette, Louisiana. Tank
barge EXXON 267 had been receiving oil fromthe EXXON onshore
facility on July 12th and 13th. The person in charge of the
transfer operation, as defined by 33 CFR 155. 105, had been M. Diez
whose watch ran from 1800 on the 12th to 0600 on the norning of the
13th. Diez had been scheduled to be relieved fromduty by a M.
Wardel |l at 0600. However, when Wardell did not show up at the
appointed tine, Diez was relieved by Appellant.

Prior to relieving D ez, Appellant had wal ked to the term nal
facility man's shack on the dock and signed a "Declaration of
| nspection” (DA) at 0550. A DA nust be conpl eted and signed by
all individuals who assune the duties of the "person in charge" of
an oil transfer operation. See 33 CFR 156.150. The DO certifies
that the signatory has followed a set of procedures and
famliarized hinself with all details of the transfer operation
In addition to pronul gating regul ations directing the manner in
whi ch transfer operations wll take place, the Coast Guard has al so
i ssued "Navigation and Vessel Inspection Crcular No. 9-73", which
has as its subject guidelines concerning the pollution prevention
regul ations. Included within the circular is an enclosure that
di scusses certain sections as of the pollution prevention
regul ations in a formdesigned for the layman. On page 8 of the
enclosure is a discussion of the term"person in charge" which
states that:

The operator, or his agent nust designate in advance
those individuals who nay serve as person-in-charge.
There should be a current list of such designated

I ndi vidual s available. The person who signs the
Decl aration of Inspection(DO) described in Section

156.150 is normal ly the person-in-charge until his
relief signs the DO . (Enphasis added)

On page 11 of the sane enclosure the requirenents for oi

file://IIhgsms-lawdb/users/K nowledgeM anagementD...20& %20R%201980%20-%202279/2118%20-%20HEBERT .htm (2 of 6) [02/10/2011 9:39:21 AM]



Appeal No. 2118 - TERRYL WAYNE HEBERT v. US- 11 April, 1978.

transfers under 33 CFR 156.20 are explained in pertinent part as:

(s) In making crew changes or in changing the watch during
cargo transfer operations, the on-com ng nenber of the

crew should ensure all the provisions of the

Decl aration of Inspection(DO) are being net. Wen he
signs the form he becones the person-in-charge.
(Enphasi s added).

After Diez was relieved by Appellant, he went to the EXXON
LOUI SI ANA, the tug on which he usually worked, for orders fromhis
captain. The tug's captain instructed Diez to return to the tank
barge and relieve Appellant as person in charge of the transfer
operation since the captain needed Appellant to work on anot her
barge. Diez returned to the barge between 0615 and 0630 and
i nformed Appellant that he was being relieved. D ez did not sign
the DO prior to replacing Appellant as person in charge. However,
after checking out the tank barge to see that all systens were
operating nornmally, Diez started toward the termnal facility man's
shack to sign the DO. Before D ez reached the shack, M. Wardell
t he individual who had originally been assigned to relieve Diez,
arrived at the dock at about 0645 or 0650. Appellant was on the
tug going to another assignnent.

Diez did not sign the DO because of Wardell's arrival. After
a few mnutes conversation with Diez, Wardell took over as the
person in charge of the oil transfer operation. However, he al so
neglected to sign the DO prior to taking over as person in charge.
Wardel | supervised the transfer operations until approxi mately 0730
when he decided to change into another set of clothes located in
his car. Wardell went to his car without shutting down the
transfer operation and upon his return to the tank barge noticed
that fuel was escaping fromthe No. 1 tank onto the barge and a
smal | anmount fell into the river.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is contended that:

(1) Appellant was not the person-in-charge of oil transfer
operations aboard the tank barge EXXON 267 at the tinme of
t he di scharge.

(2) Appellant did not wongfully fail to supervise or remain
in the imediate vicinity of the transfer operation.

(3) Appellant's departure did not contribute to the discharge
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(4) There was no discharge of a harnful quantity of oil

OPI NI ON

The crux of the charge agai nst Appellant revol ves around
whet her he was the person in charge of the transfer operation
aboard the EXXON 267 when the di scharge occurred at 0730 or whet her
he had al ready been properly relieved by M. Diez. This issue in
turn centers upon whether Appellant had a duty to see that the
i ndi vidual relieving himhad signed the DO in conpliance with 33
CFR 156. 150 prior to leaving his post. | cannot find in this case
that Appellant had a duty to see that his relief signed the DO .

Appel I ant had taken over the transfer operation for
approximately 15 mnutes to relieve D ez when his assigned
replacenent failed to arrive. Appellant in turn was relieved by
Diez after the captain of the tug to which he was attached ordered
himto do so and free Appellant for another task. Diez testified
t hat Appel |l ant had asked himto sign the DO (TR97) and that it was
sinply a matter of trust on Appellant's part that D ez would sign
it. | find that Appellant's reliance upon the word of an
experi enced tankerman with whom he was famliar was not wongful.
Thi s can be distinguished fromthe situation where, for instance,
Appel lant left his post after ostensibly being relieved by a total
stranger and did not see that he signed the DO. The Judge
accepted the finding that Diez was on his way to sign the DO and
woul d have done so had not the overdue Wardell arrived. |If Diez
had made it to the termnal facility Man's shack and signed the
DA, or had Wardell signed after his arrival, there would be no
grounds for holding Appellant |iable for the discharge.

However, the paragraph from Navi gati on and Vessel |nspection
Circular No. 9-73, page 8, states that the signatory of the DO

normal |y remains the person in charge until his relief signs a

new DO . | concur with Appellant's contention that the use of the
word "normal ly" inplies that there may be situations where the | ast
signatory of the DO would not be regarded as the person in charge.
| therefore hold that the nere fact that Appellant was the | ast
person to conply with his duty under 33 C.F. R 156.150 is
insufficient initself to hold Appellant |iable for the subsequent
di scharge. Sanctioning Appellant for being the only person out of
three to obey the pollution prevention laws is not consistent with
t heir purpose.

In addition, | note that the paragraph on page 11 of

Navi gati on and Vessel Inspection Crcular No. 9-73 contains the
only statenent | have found that specifies who has the duty of
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conplying with 33 C F.R 156.150. This section states the

on-com ng nenber of the crew should ensure that all of the
provisions of the DO are net. | note that the Judge in his
findings of fact recognizes that this circular is the pronul gated
policy of the Commandant. Therefore, while Appellant nay have been
wi se in personally seeing that his relief signed the DO and

t hereby absolved himfromliability for subsequent discharges, he
was under no duty to do so.

In conclusion, | find that Appellant did not wongfully | eave
his post after being infornmed by a tankerman wi th whom he was
famliar that he had been ordered to return to his tug and that he
was relieved. Had either of the two tankernen foll ow ng Appell ant
conplied with their statutory duty, there would have been no
basis for charging Appellant for m sconduct. Liability should not
attach to a seaman for the om ssions of others.

CONCLUSI ON

| conclude that there has not been substantial evidence of a
reliable and probative nature to support the finding that Appellant
wongfully failed to properly supervise the transfer of bunker "C'
oil to tank barge EXXON 267 in Chal nette, Louisiana, in that as
person-in charge, he wongfully failed to remain in the i medi ate
vicinity of the transfer operation thereby contributing to the
pol lution of the M ssissippi R ver, a navigable water of the United
St at es.

ORDER
The order of the Adm nistrative Law Judge dated at New
Ol eans, Louisiana on 22 Novenber 1976, is VACATED.
O W Siler

Admral, U S. Coast Quard
Commandant

Si gned at Washington, D.C., this 11th day of April 1978.

I NDEX

Duty (new
failure of 1.0 to properly allege

Failure to performduties
excuse: discharge fromduties
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excuse: substitute worker
Wbrds and phrases

persons in charge
**x*x%  END OF DECI SION NO. 2118 *****
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