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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUMENT ( REDACTED)
| ssued to: Francisco C. AGQJ LAR

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

2117
Franci sco C. AGU LAR

Thi s appeal has been taken in accordance with 46 United States
Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 9 March 1977, an Adm nistrative Law Judge of
the United States Coast CGuard at New York, New York, suspended
Appel l ant's seaman's docunents for twelve nonths outright plus
twel ve nonths on twel ve nonths' probation upon finding himaguilty
of m sconduct. The specifications found proved allege that while
serving as AB seaman on board SS SANTA CLARA under authority of the
docunent above captioned, Appell ant:

(1) at about 0315, 31 July 1976, at Cartagena, Col onbi a,
wrongful fail to turn to for assigned undocking duties;

(2) on 31 July 1976, at sea, wongfully fail to
perfornduti eson the 0400- 0800 wat ch;

(3) on 1 August 1976, at Cristobal, C Z., wongfully fail to
turn to for undocking duties and to performon the 1600-2000
wat ch.

At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and each
speci fication.

The I nvestigating Oficer introduced in evidence voyage
records of SANTA CLARA
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I n defense, Appellant offered in evidence nedical records,
voyage records of other vessels, and two letters, and testified in
hi s own behal f.

At the end of the hearing, the Judge rendered a decision in
whi ch he concl uded that the charge and specifications had been
proved. He then entered an order suspending all docunents issued
to Appellant as recited above.

The entire decision was served on 25 April 1977. Appeal was
tinely filed, and perfected on 17 Novenber 1977.

FI NDI NGS OF FACT

On all dates in question, Appellant was serving as an AB
Seaman on board SS SANTA CLARA and acting under authority of his
docunent .

On 31 July 1976, at Cartagena, Col unbia, Appellant wongfully
failed to turn to for assigned duties at 0315 in connection with
the unnooring and getting underway of the vessel. That sane
norning he wongfully failed to appear for and to performduties at
hi s assi gned 0400- 0800 sea wat ch.

On 1 August 1976, while the vessel was at Cristobal, C Z.,
Appellant failed to performhis duties on the assigned 1600-2000
wat ch, during the course of which he also failed to performhis
duties in connection with the unnooring and getting underway of the
vessel at about 1930.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is urged that:

(1) The official |og book entries relied on as evidence were
so full of error as to render theminsufficient to constitute
the substantial evidence required as a basis for findings;

(2) The Administrative Law Judge erred in not relying upon
nmedi cal evidence that Appellant's apparent failures to perform
duties were justified by his ill ness;

(3) The official |og book entries in evidence were violative
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of the National Labor Relations Act and hence do not
constitute substantial evidence to support the findings nmade.

APPEARANCE: Tabak, Steinman and Mellusi, New York, N Y., by
Ral ph J. Mellusi, Esq.

OPI NI ON

To appreciate the inport of Appellant's principal contention
here, that the official |og book entries relied on for the findings
as to the "proved" specifications were so contam nated that they
could not constitute "substantial evidence" of the offenses
alleged, it is necessary to note that two specifications of
m sconduct originally preferred were not proved and as a
consequence were dismssed. It is Appellant's position that the
reasoni ng of the Adm nistrative Law Judge leading to his
conclusions as to those natters requires, by |logical application,
the rejection of the rest of the evidence, which was of the sane
char acter.

A mnor point not neriting nmuch attention nmay be di sposed of
first. Appellant urges that the official |og book is an entity,
such that one flaw contam nates the whole and, as a | esser
groupi ng, that since the entries relative to himfollow fromthe
first to the last without interruption by other entries in the book
t hey constitute thensel ves one record of one conti nuous
transaction, so that the whole relative to himfalls with the
deficiency in part found by the Adm nistrative Law Judge.

The official |og book of a vessel is not a nonolithic thing;
its contents are governed by a variety of statutes and entries are
made for different purposes and in different manners. The nore
general contention of Appellant here has no nerit whatsoever. Wth
respect to the urged unity of the entries relative to him it
suffices to say, first, that he can ook to no benefit fromthe
fact that no record of m sconduct of another person was found
appropriate to interrupt the series of records of his m sconduct
and that even the entries made as to himare separate and di stinct
on their face, nmade at different tinmes and under different
circunstances. This is not to say, however, that in particular
case involving a patent fraud, for exanple, a kind of defect m ght
not weaken the effect of other parts of the record.

It is recognized that it is this latter consideration that

Appellant is relying on here, that, wthout anmounting to a finding
of "fraud", the theory given for the rejection of the materi al
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relative to the dism ssed specifications logically should apply to
the rest. This calls for sonme review of the treatnent of the
several entries, both as to their contents and the rul es governing
their use in these proceedi ngs.

Wth a single exception, each "entry" appears, in the form
adopted by the nmaster for conpliance with the statute, as two
"entries," one recording the substantive nmatter to be covered, the
ot her recording the procedural matter as to notification to the
seaman whose conduct has been made the matter of record and the
seaman's reply. Each substantive portion of an entry and each
statenent of procedure is separately signed by the naster and,
according to the master's policy in these cases, by both the chief
mate and the purser. For each substantive entry and for each
procedural entry, there is recorded in the |eft hand col um of the
page, a date, a place, and an hour. In each case the "procedural™
entry follows imediately, without intervening material, after the
substantive entry to which it refers.

The first pair of "entries" (or "the first entry," as it could
properly be called if a correct appreciation of the format is had)
deals with the matters alleged in the first two specifications:
the failure to performduring the undocking and the failure to
stand the norning watch on 31 July 1976.

The second pair (or "second entry") deals with the failure to
perform during undocking and the failure to stand the 1600- 2000
watch on 1 August 1976, both matters alleged in the third
specification, presumably because the undocki ng maneuver occurred
during the assigned watch period and not earlier than the assigned
wat ch period as was the case with the 31 July duties.

Both of these entries or "pairs of entries," were accorded by
the Adm nistrative Law Judge the full weight of entries nade in
substantial conpliance with the controlling statutes as specified
at 46 CFR 5. 20-107 and on that basis he found proved the first
three specifications.

The third pair of entries (or "third entry") records that
Appel lant failed to "turn to" for his 0400-0800 watch on 2 August
1976. It also records declarations nade by Appellant in connection
with his duties on that occasion. (This matter of the 0400-0800
wat ch on that date was covered in the charges by the fourth
speci fication, which also included a further failure to stand
wat ch, 1600-2000, on the sane date, the grouping apparently being
on the basis that the two watch failures occurred on the sane
date.) The marginal identification for this substantive entry
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reads "August 2 - 1976 I N BASI N AT BALBOA VESSEL MANEUVERI NG 0345
Hrs." The acconpanyi ng procedural entry, follow ng i nmedi ately
bel ow the substantive entry and reciting the fact of notification
to the seaman and his opportunity to reply, carried the margina
identification "Lat. 05-42N. Long. 80-00 W Aug. 2 - 1976 1500
hrs."

The fourth entry records a failure to stand the 1600- 2000

wat ch on 2 August 1976 and a failure to stand the 0400-0800 watch
on 3 August 1976. It records also a conplaint of illness nmade by
Appel l ant and a declaration by himthat he would not be able to
stand his 1600-2000 watch on that date of confrontation with the

|l og entry, 3 August. This entry, which contained unlike the others
both the substantive and procedural elenents in one recording, had
no entry of "hour"™ in the margin but did give the date and pl ace.

It nust be said here i mediately, with respect to this |ast
|l og record, that there is no purporting to record that Appell ant
failed to stand the 1600-2000 watch on 3 August. It would appear
that the Investigating O ficer msread Appellant's recorded reply
and m stakenly concl uded that Appellant had been "I ogged" for
failing to stand both his 4-8 watches on 3 August, leading to
preferral of a single specification, the fifth, to that effect.
The Adm nistrative Law Judge's conclusion at hearing that these
was no evidence as to failure to stand a 1600- 2000 watch on 3
August 1976 was em nently correct.

The sane cannot be said for the treatnent accorded the other
matters in the fourth and fifth specifications.

In the first place, the Adm nistrative Law Judge nade a
cardinal and dispositive point of the fact that the substantive
entry relative to the 0400-0800 watch on 2 August was tined "0345"
in the margin. Wth draconian application of part of a principle
he says of this: "On its face it was nade 15 mnutes prior to the
begi nning of the watch which he is alleged to have failed to stand.
This internal inconsistency in the absence of any other evidence,
detracts fromthis log entry's efficacy to support the Fourth
specification wth respect to the norning watch, 4 to 8 AM on 2
August 1976."

One pertinent fact is that, sonmewhat inconsistently for rigid
application of perceived rules, the Adm nistrative Law Judge
over|l ooked or ignored the fact that the first log entry in
evi dence, dealing with the 0315 failure to report for letting go
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and the 0400-0800 watch (both on 31 July), carried for the
substantive entry a margi nal note of "0315" as the hour. This was,
of course, the precise hour of the "letting go" maneuver and three
quarters of an hour before the begi nning of the 0400-0800 wat ch.

If the Adm nistrative Law Judge were correct in his treatnent
of the 0400-0800 offense of 2 August | would as a matter of
principle have to set aside the findings as to the 0400-0800 watch
of 31 July, if not indeed also as to the 0345 offense of that date,
on the sanme grounds. This is not necessary, however.

It is clear, for one thing, that this master, in giving the
date and hour of the substantive transaction at tinmes gives the
approxi mate hour at which the events began no matter how | ong the
events recorded took. 0315, a tinme for reporting for "letting go"
on 31 July is chosen as a tinme of commencenent of offenses nmade
subject to that entry although the offenses recorded conti nue
t hrough 0800 of that date. Simlarly, as it is a custonmary
practice for seanmen to report (and they are expected to report) ten
to fifteen mnutes before the tine at which a watch duty and
responsibility nust be assuned, 0345 is a reasonabl e statenent of
t he hour at which the dereliction was known to comence. On the
face of the matter thus far considered, given the necessary | atitude
that nust be given to nmasters concerned with the entire operation
of a vessel whose nodels for recording entries are not, and cannot
be, etched on bronze tablets, it cannot be said that the
identification supplied by this master was not in "substanti al
conpliance” with the statute.

Furt her, however, the Adm nistrative Law Judge alluded to "an
absence of any other evidence" as affecting his ruling. There was
ot her evidence relevant to the matter in the sane entry. The
master, separating in this case his substantive and procedur al
entries, recorded his procedural entry as of "1500" on that sane
date. He recorded there that the "above entry" was read to
Appel I ant and that Appellant had nmade no reply and had refused to
sign. The master added, "He then said he wanted to get off the
ship nutual consent..." If any nore than a captious doubt coul d
remain as to the validity of the substantive entry it would
naturally be renoved by the tinely reading of the statenent of the
of fense to Appellant, his refusal to sign and initial failure to
reply, and his tangent statenent that he wi shed to get off the
shi p.

Al though it will not serve to alter the Adm nistrative Law
Judge's dismissal of the allegation that Appellant failed to stand
t he 0400- 0800 watch on 2 August 1976, | find that the the di sm ssal
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was based on an erroneous ruling and | hold therefore,
consistently, that the findings based on the entry for the events
of 31 July 1976 are supported.

Wth respect to the dism ssal of the allegations relative to
t he second, 1600-2000, watch of 2 August and the 0400- 0800 watch of
3 August sone coment is also pertinent because, again, the
Adm ni strative Law Judge was apparently in error, and Appel | ant
has attenpted to convert this into a direct attack upon the |og
entries which were accorded the fullest weight under the regul ation
and the governing principle.

O this matter, the Adm nistrative Law Judge wote after
recounting the substance of the recital:

"H's [Appellant's] reply addrgsses his '"inability' to
stand his 1600 to 2000 watch on 3 August 1976. But the | og
entry does not deal with that watch. It deals wth the 1600
to 2000 watch of 2 August 1976 and 0400- 0800 watch of 3 August
1976. Neither of these watches are spoken to in Respondent's
reply. It cannot be ascertained fromthe evidence whet her
this om ssion was intentional or unintentional, or was the
result of commngling two all eged offenses this doubt is
resolved in favor of respondent...there is a failure to
support the allegations ... as to the 1600 to 2000 watch ..
as well as a failure to support the allegations ... as to the
0400 to 0800 watch. There a no proof whatsoever as to the
1600 to 2000 watch on the 3rd of August 1976, ."

Appel l ant reads this as a cooment on the integrity of the log entry
and as voicing suspicion of the nethods of the master, a suspicion
whi ch he avers should attach to all the entries, since it appears
to admt that master had nade an intentional or unintentiona

m srepresentation in the log in suppressing a seaman's reply.

Even in context, the words quoted seemjust as well to refer
to the failure of Appellant to address hinself to the two of fenses
as to which he could coment, with the "intentional or
unintentional” om ssion alluded to by the Adm nistrative Law Judge
being his and not the master's. Nevertheless, a fair readi ng of
the log entry renders the potentially anbi guous di scussion of it in
the initial decision a mnor exercise in unwarranted specul ati on.

It is first noted that the tine of giving notice of the | og
entry is obviously before 1600 because the comment that the naster
records is a statenent of Appellant's intent not to stand the
1600- 2000 watch. There was, despite the Investigating Oficer's
apparent error in drawing up charges, no offense of failing to
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stand a 1600-2000 watch on that date, and the reply to the
substance of the entry afforded to the seaman was to the watches
not stood. It seens clear here that just as the comment made by
Appellant to the entry relative to the 0800-1200 watch of desire to
get off the vessel, the comment nade here was not to the watches
not stood but another tangent statenent of intent not to stand his
next assigned watch. There was no need to specul ate on
"intentional or unintentional" om ssions by either Appellant or the
master, and thus to raise the spectre of deficiency in the entry.
G ven the opportunity to reply to the entry nade as to his failures
Appel I ant sinply chose to announce his intent as to the imredi ate
future as he had previously chosen not to discuss his past
dereliction but rather to declare his desire for the future. On
this, then, it may be said here that the Adm nistrative Law Judge's
di scussion of this log entry does not, again although the di sm ssal
of the allegations is not hereby affected, necessitate a
reeval uation of the log entries which were accorded full weight.
That a m stake has been nmade to Appellant's undeserved advantage in
one respect does not entitle himto further errors which were not
made.

IV

On this matter as a whol e anot her apparent m sunderstandi ng
shoul d be dispelled. The regulation at 46 CFR 5.20-107 is
sonetines, and all too often, not appreciated. It declares first,
in specific recognition of a |legislative provision for evidence in
civil proceedings, that an official |og book entry of a vessel
which carries one is an entry made in the regul ar course of
business. It goes on to declare that such an entry made in
substantial conpliance with the relevant specific statute governing
t he node and manner of official |og book entries carries with it a
greater weight than a nere "business entry." Wen so nade, the
entry constitutes "prinma facie evidence" of the matters recited.

Not e nust be nmade that the termused is not the one so
famliar in judicial review of admnistrative proceedi ngs,
"substantial evidence." It should be clear that "prinma facie
evi dence" is sonething nore than "substantial evidence;" otherw se
the regul ati on woul d be superfluous. Prinma facie evidence is
evi dence which, if not rebutted, |leads to only one reasonable
conclusion; i.e., if such is the only evidence of record, in a
proceeding like this, the allegations which it supports nust be
found proved; no other reasonabl e conclusion can be drawn fromthe
evi dence. The converse of this is not, as admnistrative | aw
j udges appear at tines to believe, that an official |og book entry
whi ch does not substantially conply wth the requirenents of 46
U S.C. 702 cannot be substantial evidence of sufficiency on which
to predicate findings. Wth the test that substantial evidence is
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evi dence from which a reasonable man could infer the existence of
a fact, there is little doubt that despite a technical deficiency
in an official |og book entry, which takes it out of substanti al
conpliance with 46 U.S.C. 702, its force would easily still
persuade a reasonable man that it was a reliable record of events.
Specifically for this case, assumng that there had been, as the
Adm ni strative Law Judge was willing to believe, a failure of
substantial conpliance with the statute, there is no bar to a
reasonabl e man's concluding fromthe record that Appellant did not
in fact stand the two watches discussed in the entry to which no
wei ght whatever was given at hearing.

Anot her el enent nust be nentioned here in connection with the
utter rejection of the log entries relative to the specifications
dism ssed. An Administrative law judge is to consider the whole
record made before himin fairly arriving at findings. Assum ng
again that there was a failure of substantial conpliance with 46
UCS 702 in the making of the |l og entries supportive of the
fourth and fifth specifications, and noting again that these
entries still constituted evidence in the case, not only was this
evi dence not rebutted but Appellant specifically testified on
exam nation by his counsel

"Q Didthere cone a tinme when you did not performyour
normal watch or work aboard the ship? .

Yes
Q Wien was that?

A. July the 1st, the 31st, the dates of the | og, August
the 1st, 2nd, and 3rd." R-41

VWhat is obvious here is that on this record there can be no
doubt whatever that Appellant did not performon the assignnents
identified in the specifications, not only because there is
reasonabl y persuasive evidence that he did not but because he
hi msel f admtted the bare factual elenments of the failures. 1In
truth, his position at hearing was one of "confession and
avoi dance.” He affirmatively asserted that his acknow edged
failures were excusabl e because of ill ness.

Vv

The Admi ni strative Law Judge was not persuaded by the evidence
of nedical treatnent which Appellant submtted as to his condition
at other tines and places. It was not by any neans, as Appell ant
now asserts, "overwhelmng," and the totality was well within the

file://lIhgsms-lawdb/users/K nowledgeM anagement...& %20R%201980%20-%202279/2117%20-%20AGUILAR.htm (9 of 12) [02/10/2011 9:39:17 AM]



Appea No. 2117 - Francisco C. AGUILAR v. US- 11 April, 1978.

di scretionary judgnent of the trier of facts. O nost significance
here is the contenporaneous attitude of Appellant who did not care
to assert illness until the third day of this series of
derelictions, an assertion which, however, was acconpanied by a
contenporary observation and recording, in his presence, of
"hangover. "

Vi

Finally, in urging for reversal of the findings, Appellant
asserts that the evidence was inadm ssible since the procedure
foll owed by the master in recording the offenses in the official
| og book was violative of the National Labor Relations Act. In
support of this he cites a decision of the National Labor Relations

Board, M. Vernon Tanker Co. (1975), 89 L.R R M 1773. That
Board referred to, and Appellant also cites, |anguage in National

Labor Rel ations Board v. J. Wingarten, Inc., 420 U S. 251 (1975)
to the effect that "requiring a | one enployee to attend an

i nvestigatory interview which he reasonably believes may result in
the inposition of discipline" is a violation of the Labor Rel ations
Act .

| amnot at all sure that the Board was correct in believing
that the specifically authorized confrontation under the |aws
governi ng of fenses of seanen is a "requiring"” of an "investigatory
interview' with the seaman, but that does not matter. The Board's
deci si on does not purport to infringe upon areas outside its
jurisdiction. |In reaching the opinion that the master of the
vessel in that case had violated "Section 8(a)(1l) of the Act" by
refusing to grant the seaman's request to have a union
representative present at his interview and by punishing the seaman
for insisting on his right to have the representative present, the
Board saw no bar to the action of "logging” for the initial
offense. It said, " W do not find that [the seaman]...nay not be
disciplined for his refusal to obey the lawful order to | eave the
engi neroom pursuant to the dictates of 46 U S.C. 701."

The decision of the board is irrelevant to the matter of the
| awful use of official |og books in these proceedings. Further,
even within the proper scope of the Board's activity, the decision
IS not in point because at not tinme did Appellant ask that any
person, union representative or otherw se, be present when the |og
entries were read to himpursuant to statute.

ORDER

The order of the Adm nistrative Law Judge dated at New YorKk,
New York, on 9 March 1977, is AFFI RVED
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E. L. PERRY
Vice Admral, U S. Coast Guard
Acti ng Conmandant

Signed at Washington, D.C., this 11th day of April 1978.
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