Appeal No. 2114 - Edward W. HULTZ v. US - 1 March, 1978.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER S DOCUMENT Z-982068, and
LI CENSE NO. 444 309
| ssued to : Edward W HULTZ

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

2114
Edward W HULTZ

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Reqgul ations
5. 30- 1.

By order dated 31 January 1977, and Adm nistrative Law Judge
of the United States Coast CGuard at New York, New York, after
hearing at Phil adel phi a, Pennsyl vani a, suspended Appellant's
| i cense for three nonths on twelve nonths' probation upon finding
himaguilty of negligence. The specification found proved all eges
I n essence that while serving as operator of the tug H C
JEFFERSON under authority of the |license above captioned, on or
about 15 May 1976, Appellant endangered the |lives of persons aboard
a 16 foot pleasure craft in East Horseshoe Range, Del aware River,
by proceeding at a speed excessive under the conditions, with a
wake whi ch caused the pleasure craft to be thrown agai nst buoy #39.

At the hearing, Appellant was represented by professional
counsel and pl eaded not guilty to the charge and specification.

The I nvestigating Oficer introduced in evidence certain
docunents and the testinony of two eyew tnesses who has been aboard
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the pleasure craft.

I n defense, Appellant offered in evidence his own testinony
and that of an expert w tness.

At the end of the hearing, the Adm nistrative Law Judge
rendered a witten decision in which he concluded that the charge
and specification had been proved. He then entered an order
suspending the license issued to Appellant, for period of three
nont hs' probati on.

The entire decision was served on 7 February 1977. Appeal was
tinely filed and perfected on 28 October 1977.

FI NDI NGS OF FACT

On 15 May 1976, Appellant was serving as operator of the tug
H C. JEFFERSON and acting under authority of his license while the
vessel was operating in the Delaware River. Wile the tug was
proceedi ng up East Horseshoe Range, a sixteen foot
out boar d- propel | ed pl easure vessel, wth three adults and three
chil dren aboard, was proceeding south in the R ver, bel ow Walt
Whi tman Bridge, at a speed of at |east 25 knots.

Fromthis vessel, H C JEFFERSON was observed about three
quarters of a mle ahead. The pleasure boat was nmaneuvered toward
its right hand side of the channel, was suddenly slowed as it
crossed the channel line just above Buoy No. 39, was turned, and
nmet the wake of the tug at an angle of about 45 degrees, with a
resultant taking aboard of nuch water and a hitting agai nst the
buoy. Wen the vessel was taken under control it pursued the tug,
overtaking it below the bridge and making identification of that
vessel .

[ her matters subject to findings of fact are discussed in
OPI NI ON, bel ow. ]

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is urged that there was no evidence

file://l/hgsms-lawdb/users/K nowl edgeM anagement...20& %20R%201980%20-%202279/2114%20-%20HUL TZ.htm (2 of 12) [02/10/2011 9:39:09 AM]



Appeal No. 2114 - Edward W. HULTZ v. US - 1 March, 1978.

of negligent operation of H C JEFFERSON and evi dence of great
negligence in the operation of the other vessel.

APPEARANCE: Rawl e and Hender son, Phil adel phia. Pa., by Vernon
C. Mller, Jr., Esq.

OPI NI ON

Much attention was given in the course of the hearing in this
case to the principle that in collision and simlar cases in these
proceedi ngs the established negligence of "the other" participant
i n the encounter does not nullify or excuse negligence on the part
of the person charged. Appellant's position is that the negligence
of the recreational craft involved here is so great as to render
I nsignificant Appellant's conduct.

It is elenentary that the principle cones into use only when
"defense" nust be considered. Before it can be called upon to
operate there nust be such evidence of negligence on the part of
t he person charged that the explanati ons of defenses nust be
anal yzed. O the utnost inportance, for this case, is whether
negligence in the operation of H C JEFERSON was established.

The record in this case presents several matters which cal
for discussion even apart fromthe stated basis for appeal.

The first of these nmay be quickly disposed of since it is
saved fromerror by the entirety of the proceeding. The
specification as originally served upon Appellant read as foll ows:

“...while the tug H C. JEFFERSON was proceedi ng upbound
on East Horseshoe Range Del aware R ver [you] did fail to
sufficiently reduce the speed of the tug JEFFERSON so as to
safely pass at about 100 yards distance a 16 foot notorboat
owned and operated by M. WIlliamDIl. The wake resulting
fromyour vessel caused M. D ll's boat to collide with buoy

#39, resulting in extensive damage to his boat and severely

endangering his life and the lives of his five passengers.”
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The Admi nistrative Law Judge was properly disturbed by the "two
sentence" formof what should be a single declarative allegation.
Fault was also found with the specificity of the "100 yards," as
anounting to a limting assertion that "100 yards" was in fact a
"safe" distance. On direction, the specification was anended to
read thus, as pertinent:

“...while the tug H C, JEFFERSON was proceedi ng upbound
on East Horseshoe Range Del aware R ver [you] did fail to
sufficiently reduce the speed of the tug JEFFERSON so as to
pass a safe distance off a 16 foot notorboat owned and
operated by M. WIilliamD Il with the result that the wake
resulting fromyour vessel caused M. Dill's boat to
collide..."

Wil e correction was obviously needed, and while sone anbi guity

m ght have been found, the original version | eft open the

I nterpretation that "100 yards" was alleged as a predictable

di stance at passing with "safety" of the passing nade relative to

t he speed of the vessel and the vessel and the generated wake. The
anmended version nmade the distance off at which the vessels would
pass primarily a function of the speed of the towboat, an inproper
consi deration for vessels proceeding in opposite directions in the
sanme channel .

Nevert hel ess, what was clearly in the mnd of all participants
and what was in fact litigated was, first, the question whether
H C. JEFFERSON was proceedi ng at such speed that the wave notion
created a danger to the other vessel, and then whether this action
was negligent on Appellant's part.

Appel |l ant el ected to take the stand as his own first wtness
after the Investigating Oficer had rested his case. He testified
to the di nensions and propul sion capacity of H C JEFFERSON.
Mentioning his years of service aboard the vessel he declared its
speed at 700, 800, and 900 rpmto be eight, nine, and ten knots
respectively. Asked for the speed at 1,000 rpmhe replied that its
maxi mum was 13.8, which he qualified to a statenent that "...at
thirteen point eight she would be full velocity...going with the
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current." This was not, in form a statenent of speed at 1,000 rpm
nor was it a satisfactory statenent of "full speed" although it
produced a finding on initial decision that "at 1,000 rpmthe
vessel nmakes a good a speed of about 13.8 knots with a fair
current." (The only other evidence on this point was the testinony
of Appellant's expert w tness who stated the Appell ant had
volunteered to himthat 1,000 rpm produced 13.7 knots.) Appellant
testified also that 750-800 rpm gave the "best" operating speed of
the vessel and that for "harbor transiting” he used 900.

When the Investigating Oficer sought to interrogate Appellant
on activities of the tug at the tine in issue, objection was nade
that this was beyond the scope of direct exam nation. There was
menti on made of a requirenent for the Investigating Oficer to
produce authority for cross-exam nation beyond the scope of direct
and to the possibility of research on the question. A docunent was
offered by the Investigating Oficer, presunably as an "authority"
on the matter, but it was rejected as "not binding." The ultimte
ruling, made that day, was that although Appellant had not
initially proposed to limt his testinmony in any way the fact that
he had indeed Iimted it to characteristics of the vessel precluded
Ccross-exam nation beyond that area.

Two separate comments are needed on the outcone of this
ruling.

|V
The Adm ni strative Law Judge made a finding that it was

Appel lant's customto proceed at 800 rpm whi ch produces a speed of
about 9 knots," and another that, "At the tinme in question the tug
was proceeding at a speed of about 9 knots..." |In addition, in the
initial decision the opinion was given that "There are sone obvi ous
errors in the testinony of each of these wi tnesses [eyew tnesses,
fromthe pleasure craft], such as excessive estinmates of the speed
of tug..." These wtnesses has given estimates of 15 and 20 knots
as the observed speed of the tug.

Appel | ant here could well, and deservedly, fail victimto his
own tactics. |If it be taken strictly that he had not testified to
the speed of his vessel at the tinme in question, there is not a
shred of evidence fromhimon that subject. |If, for lack of a
specific fault to be found with it, 13.8 is for the nonent accepted
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as the maxi num possible for the tug through the water than the 15
knot estinmate of the eyewitness is not unreasonably excessive, and
the 15 is far closer to 13.8 than is 9. There is then
substanti al evidence that H C. JEFFERSON was proceeding at its
maxi mrum speed and no evidence that it was proceeding at a | esser
speed.

On this aspect of the nmatter, there is an additional puzzling
guestion. Appellant had specifically testified that at nine knots
H. C. JEFFERSON woul d create a swell of a foot and a half as a
maxi mum at 100 yards' distance. His expert witness testified that
the vessel would create a swell of two and a half feet at that
di stance at full speed. That wtness also, testifying as to
effects at a speed of 10 knots, assunmed a swell of two and one half
feet although he qualified this by declaring that it would not in
fact be so high. Still, a finding was made that at nine knots the
vessel in fact made on the occasion in question a swell of tw and
one half feet. No reason is given for this resolution.

Nevertheless, if findings as to speed at the tine are
justifiable, on the theory that they are validly inferred fromthe
general tenor of Appellant's testinony, then the [imtation of the
cross-exam nation on the stated grounds was technically
unjustified. |If Appellant's testinony was in fact adequate
predi cate for the specific findings nade then the matter had been
well within the scope of direct exam nation and the question was
open to exploration on cross-exam nati on.

Agai n, when Appellant declared that a foot and half was the
swel | that would be caused by the tug at a certain speed, the very
narrow i ssue of "credibility" opened the way to a question as to
the swell "at the tinme" since it is conceivable that a truthful
answer coul d have belied the general statenent.

V

Be that as it may, the nore general theory on which
cross-exam nation was curtailed, and for practical purposes
denied, nerits attention.

The shi bbol eth, "beyond the scope,” is a famliar one. The
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matter is, wthout question, a confused area. Courts have had
difficulties with the problem partly because of inprecision in
specific decisions, and the theorists have tended to enphasi ze the
phi | osophi ¢ appr oach.

Wgnore (3rd Ed.) devotes seven sections (1885-1891) and
nore than thirty five pages to the nmatter under general
consi deration of "Order of Presenting Evidence." Sone other
writers, acknow edging a conplication from"due process" rights,
al so stress the purely procedural interest of orderly managenent.
McCor mi ck (Hornbook," 2nd ed.) devotes seven sections (21-27) to

the matter, and distinguishes three "rules" (i.e., practices
permtted nore or less in the various Angl o- Aneri can
jurisdictions). Wth due regard for the differences anong the
situations encountered in which a "rule" is to be applied and the
predil ections of the theorists, MCormck's characterization of the
restriction to the "scope of direct" as "arbitrary" and "arguably
burdensone" is justified.

In cases under 46 CFR 5 we are dealing not wwth the rul es of
crimnal procedure nor even with those of civil procedure. It has

been often stated, in a reasoning a fortiori, that if a

practice is permtted under the Federal crimnal or civil rules of
procedure it is permtted here, but in the other direction it has
been held that limtations placed by Federal crimnal or civil
practice or by States are not controlling. GCenerally speaking, if
a practice is permtted in sone recogni zed jurisdiction and no
specific limting rule has been laid down for adm nistrative
procedure by judicial review, the practice ought to be all owed

her e.

In Wsconsin, what McCorm ck calls "the w de-open rul e" has
been adopted, at least in civil procedure. |In Boller v

Confrances, (1969), 42 Wsc. 2nd 170, 166 NW 2nd 129, it was
sai d:

"This test, which | eaves the adm ssion or exclusion [on
cross-exam nation] to the discretion of the trial judge, is
infinitely preferable to the artificial and nmeani ngless rule
t hat excludes all evidence whether it should then logically
come into the record or not, sinply because it is beyond the
scope. ' "
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In the sane decision, it was al so sai d:

"The rul e agai nst questioning any wtness 'beyond the
scope of direct exam nation' has no intrinsic nerit and does
not denonstrably assist in the search for truth."

In Mahon v Reading Co., CA 3 (1966), 367 F. 2nd 25, it was
recogni zed that when a party to a civil suit elects to testify "he
may be cross-examned freely on any matter relevant and nmaterial to

the issues.” It is true that the court was here dealing wth a
"diversity" jurisdiction case and was, under the Federal Rules of
Civil Procedure, applying a State rule. It is purely fortuitous

that it was a Pennsylvania rule and that the hearing in this case
t ook place in Pennsylvania. Wat is inportant is that it is
acknow edged in several respected jurisdictions that a party to an
action who elects to testify may be cross-examned fully on
anything relevant to the issues, and this even in a jurisdiction

| i ke Pennsyl vani a which otherwi se, to non-party w tnesses, appears
to apply the limtation of "scope of direct exam nation."”

In a case like the instant one, where that party has not been
granted, for good cause, a prior limtation upon his appearance as
a wtness, he is open fully to cross-exam nation on matters
material and relevant without regard to an artificial "scope of
direct"” limtation. Wether the Appellant here, had he earlier
sought to limt his appearance as a witness, would have nerited
perm ssion to furnish evidence that could have been adduced from
ot her sources need not be resol ved.

The spirit of even the Federal Rules of Gvil Procedure (FRCP
43(a)) is for admssibility, and artificial barriers to fact
finding have no place in adm nistrative proceedi ngs.

W

In dealing with this case on the record nmade and accepted the
Adm ni strative Law Judge has tacitly accorded Appellant both a
"best case" and a "worst case" view of the evidence. Wth respect
to the height of swell, after rejecting the "excessive" estinates
of the persons in the small craft, he has used a "worst case" of
two and a half feet. As to the speed of the tug, from one approach
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9 knots is the "worst case" since it increases the tinme in which
sone action could be taken if any was called for, while from
anot her approach 13.8 knots is the "worst case" since it |eads

| mredi ately to an inference of a greater wake condition.

| f a speed of nine knots is accepted for the tug and a speed
of at least twenty five knots is allowed for the pleasure craft,
the relative speed is thirty four knots. |f the distance of
sighting of the tug by the pleasure craft is placed at about 1500
yards, as the Adm nistrative Law Judge did accept (with the record
justifying no conclusion that Appellant is chargeable w th having
seen the other craft at a greater distance off), the tinme from
first sighting to projected passing is no nore than 78 seconds. |If
sone reaction tine is permtted, to observe the aspect of the
smal | er vessel and evaluate quickly its direction and intent, and
the engine of the tug is then i medi ately stopped, the already
generated wake of the tug will be encountered by the approaching
vessel only seconds later that it actually was encountered in the
| nstant case.

Thus, to hold Appellant negligent on the evidence here is to
hold that, without nore, it is negligent to operate a tug |like H C
JEFFERSON in the m ddl e of East Horseshoe Range, Del aware R ver, at
any tinme at a speed of 9 knots.

This is not possible on this record and in this case. |If the
testinony of the expert is accepted on the height of wave at the
maxi mrum speed of H C. JEFFERSON and the eyew tness testinony is
rej ected, probably properly, as excessive, there is no firm
foundation for a finding as to the wake at 9 knots' speed. There
Is insufficient evidence that the operation of H C. JEFFERSQON, in
and of itself and irrespective of the operation of the other
vessel, was such as to inpose an unsafe condition on others
properly using the river.

Consi deration has been given to substituting, as found fact,
a speed of 13.8 knots for the tug, a substitution perm ssible on
the state of the evidence. This would authorize, certainly, a
finding of the maxi num possi ble wake height. It would al so, of
course, necessitate a | essening of the available tine interval for
a needed action to be taken, since the relative speed would be 38.8
knots. Wth a requirenent for a specul ative bal anci ng of variants,
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| amnot inclined on this record to risk a holding that as a nater

of law a speed of 13.8 knots id ipso facto negligent for and
operator of H C. JEFFERSON at the tinme and place in question.

A remand of the case woul d serve no useful purpose in view of
the tinme elapsed for the process of initial decision and furnishing
of a transcript to Appellant.

ORDER

The order of the Admi nistrative Law Judge entered at New York,
New York, on 31 January 1977 is VACATED, the decision is SET ASIDE,
and the charges are DI SM SSED.

OW SILER
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D.C., this 1st day of March 1978.
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