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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER S DOCUMENT Z-102 9399
AND LI CENSE NO. 410374
| ssued to: WIIliamP. JENSEN

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

2111
Wl liam P. JENSEN

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 14 January 1976, an Adm nistrative Law Judge of
the United States Coast Guard at Houston, Texas, after hearing held
at Port Arthur, Texas, suspended Appellant's |license for two nonths
plus three nonths on twel ve nonths' probation upon finding him
guilty of inattention to duty. The specification found proved
al l eges that while serving as chief mate on board the United States
SS TEXACO NORTH DAKOTA under authority of the docunent and |icense
above captioned, on or about 2 and 3 Cctober 1973, Appel | ant
wongfully failed to supervise the tank cl eaning operations in
progress whi ch produced a conbustible gas m xture accunul ation in
the after punproomresulting in an explosion and fire while said
vessel was underway in the Gulf of Mexico.

At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and
speci fication.

Testinony of |live witnesses was introduced by both sides and,
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by stipulation, the previous testinony of wtnesses taken before a
Mari ne Board of I|nvestigation, which had held proceedi ngs | ooki ng
i nto the TEXACO NORTH DAKOTA casualty, was nmade part of the record.

Appel l ant al so testified in person on his own behal f.

At the end of the hearing, the Adm ninstrative Law Judge
rendered a witten decision in which he concluded that the charge
and specification had been proved.

The charges in this case were brought agai nst Appellant's
| i cense, No. 410374, and the nmerchant mariner's docunent issued to
him A nmerchant mariner's docunent is issued in |lieu of two
certificates created by statute, a certificate of service and a
certificate of indentification. The "Z-nunber," established
originally for certificates of identification, is commonly used as
an identifier of a particular nerchant mariner's docunent. After
finding the charge proved, the Adm nistrative Law Judge entered an
order which purported to

(1) suspend "License Nunber Z-102 9399 and all other
valid licenses" issued to Appellant, and

(2) suspend further, on probation, "Your said
docunent . "

The confusion of nunbers and term nol ogy here renders the
poorly stated order anmbi guous and possi bly unenforceabl e, but
special remedy will not be needed in this case.

The entire decision was served on 26 January 1976. Appeal was
tinely filed and was perfected on 1 February 1977.

FI NDI NGS OF FACT

On 2 or 3 Cctober 1973, Appellant was serving as chief nmate on
board the United States SS TEXACO NORTH DAKOTA and acti ng under
authority of his license while the ship was at sea in the Qulf of
Mexi co.
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In view of the disposition to be nmade of this case, no further
findings are appropriate.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is contended that the Adm nistrative
Law Judge went outside the record for evidence and information and,
in fact, abdicated his fact finding authority by utilizing reports
of investigative bodies for his decision.

APPEARANCE: Jones, Wil ker, Waechter, Poitevant, Carrere and
Denegre, New Ol eans, La., by Frank C. Allen, Jr.
Esq.
OPI NI ON

On 18 Novenber 1975, when the case had been under
consideration by the Adm nistrative Law Judge for over three weeks
after the hearing had been term nated, Appellant's counsel, who had
| earned that publication of the results of casualty investigation
(a tripartite docunent, consisting of the report of the Board of
| nvestigation, the Commandant's "Action" thereon, and the
derterm nati on of probable cause by the National Transportation
Safety Board) was contenplated for 20 Novenber 1975, asked for a
delay in release until the Admnistrative Law Judge shoul d have
rendered his decision in the suspension and revocati on proceedi ng.
The reply nmade to this was that statutory provisions nmade the
publ i cati on necessary.

Under the hol ding of Pangburn v G vil Aeronautics Board
(CA 1, 1962), 311 Fed. 2nd. 349, it is not intrinsically erroneous
for a regulatory agency to publish findings in on area under one
formal aspect even if another record before a trier of facts for
t he agency still is open. This does not absolve the trier of facts
I n the pending case fromthe duty of making his decision on the
record made before him He may not, of course, draw upon facts, or
assuned facts, established in the other proceeding by evdence not
before him in arriving at findings of conclusions.

Appel | ant here proposes a parallel text analysis of the
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written decision of the Adm nistrative Law Judge set agai nst the
reports of the Marine Board of Investigation and of the National
Transportation Safety Board. He urges lengthy simlarities in text
as indicating that the trier of facts here sinply adopted, w thout
crediting the sources, the reports of those two bodies as his own
st at enent .

One point as to the Marine Board of Investigation report mnust
be exam ned in detail. The witten decision of the Adm nistrative
Law Judge contains this statenent:

“I't was stipulated by both parties that the transcript,
exhibits and findings of fact of the Marine Board of
| nvestigation would al so be admtted into evidence and nade
part of this record."” D 10.

The coll oguy on the record pertinent to this point is reproduced:

"JUDGE: ... it was suggested that possibly, to fill out
the record before ne both sides mght wish to offer a copy of the
transcript of the Marine Board of Investigation held before three
officers of the Coast Guard |ed by Captain Alley, nowretired. The
| nvestigating Oficer al so suggested that perhaps the Conmandant's
action which is the Conmandant's report after review ng the
transcript of the Marine Board and their findings. [sic] Follow ng
t hat, counsel and the Investigating O ficer went outside and
di scussed this matter privately, then counsel, | understand,

di scussed it with his client and now are nore or less ready to
advi se ne of how they feel about this matter.

"MR. ALLEN. ... I'Il object to any further proceedings in
this matter for the record since the matter had al ready been
cl osed. The Coast Guard had rested its case. That's for the
record, now.................. | nsofar as stipulation is concerned,
| would be willing to stipulate the testinony of the--

"JUDGE: Marine Board?

MR. ALLEN. - The testinony as it cane forth in the Mrine
Board. | wll also be willing to stipulate the Findings of Fact by
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the board of inquiry. However, | cannot agree to stipulate as to
any concl usions or recomendations, | will stipulate to anything of
a factual nature because | Think, if it please the Court, ny
appreciation of Your Honor's job and I'mcertainly not trying to
tell Your Honor what your job is, is to get the facts before you
and then Your Honor reaches his own concl usi ons.

"JUDCGE: That's correct.

"MR ALLEN. . . . And, | believe the findings of fact by
the Marine Board may be a summary of those facts. M problemwth
t he Commandant's action is that they are not really in the nature
of findings of facts. They are remarks or conclusions or comments,
so, | cannot do that. But, | have no problen with the record.
That's the record. That's what the people sitting in that chair
testified to.

"JUDGE: All right, Well, then | take it that the
| nvestigating officers have no objection to the Marine Board
testinony and the Findings of Fact of the Marine Board going into
this record.

"SENI OR | NVESTI GATI NG OFFI CER:  Your Honor, we woul d have
no objectionn to the testinony given to the Marine Board. The
Fi ndi ngs of Fact of the Marine Board we woul d object to because
their testinonywould speak for itself. There's no reason to review
the summation of their testinony or to have the ideas of the Marine
Board injected intoit. | nean, if you' re going to be a trier of
facts, then let's try the facts as oath was given.

"JUDGE: It is nmy understanding that -

“"MR. ALLEN. The only thing we can agree on -

"JUDGE: The only thing you have agreed to is actually the
transcript of the actual testinony and exhibits given at the Marine
Boar d.

"MR. ALLEN: Yes, sir.

"JUDGE: Al right, That will be admtted as - do |
understand that it's in tw vol unes?

"MR. ALLEN: Yes, sir, it is.

"JUDGE: Al right. Wel, then the transcript of the
Mari ne Board will be deened both sides' exhibit,
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and exibit of the Respondent and an exhibit of the
Coast Guard.

"MR. ALLEN. Let's just nmake it the Judge's
exhibit. It doesn't nmake any difference.

"JUDGE: Al right, Judge's Exhibit II1l. That w ]l
probably sinplify the record." R-234-238.

It is clear fromthis that one and only one of the various
itenms di scussed was to be "admtted into this record" and that was
t he previoul sy recorded testinony of wtnesses who appeared before
a certain Marine Board of Investigation. That record of testinony
I's, alone, the docunent marked Exhibit Il and incorporated into
the record. It is evdent that the statenent of the Adm nistrative
Law Judge in his decision, quoted above, is wong.

It woul d behoove an Adm ni strative Law Judge, under conditions
like this, not only to nmake no apparent error in his understanding
of what was before himon the record, but in view of the potentials
whi ch were variously discussed and rejected, findings by the Board,
concl usions and reconmmendati ons by the Board, and Commandant's
"action" on the Board's report, to make it clear beyond cavil that
such sources of influence fromoutside the record were specifically
excl uded from consi derati on.

Added to this is the fact that the report of the National
Transportation Safety Board, which openly acknow edges utili zing
sources of information apart fromthe proceedi ngs of the Mrine
Board of Investigation, was published before the Adm nistrative Law
Judge entered his decision in this case and carries a cl ose
resenbl ance to nuch of the formmand matter contained in his
deci sion, issued |ater.

This is not the occasion for setting down rules of propriety
as to taking cognizance of published reports in a given area of
expertise. Controlling here is the undeni able fact that the
Adm ni strative Law Judge m sconcei ved the nature of the record
before himand has permtted an unexplained simlarity between his
deci si on and unackow edged ot her reports touching on the sane fact
situation to appear.

It mght not be inpossible to sift through the record and
ascertain that each individual finding of fact by the intial trier
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of facts in this case has sone foundation in the record so that
findings found to be w thout support could be rejected on this
review, |eaving a residue of properly supportive material. This
task, if studiously undertaken, could not obliterate the appearance
of inpropriety which has been the subject of extended comrent by
Appel lant. Nor can the matter be remanded to the admnistrative
Law Judge under directions for reconsiderati on because the
appearance of prejudicial activity could not be w ped out by
recitations of disclainer.

The charges in this case and the general subject natter of the
occurrence are, however, of serious inport and cannot lightly be
di sm ssed once for all because of prejudicial error in handling on
initial hearing. The imedi ate disposition will allow the judgnent
as to further proceedings to be made by the investigative arm of
t he agency.

ORDER

The decision of the Adm nistrative Law Judge entered at
Houst on, Texas, on 14 January 1976, is SET ASIDE, and the charges
are DI SM SSED wi t hout prejudice to reinstitution of proper
proceedings in the matter.

E. L. PERRY
Vi ce Conmandant

Si gned at Washington, D.C., this 20th day of Sept. 1977.

| NDEX

Adm ni strative Law Judge
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*xx**  END OF DECI SION NO. 2111
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