Appeal No. 2109 - STEPHEN BACON SMITH v. US - 18 July, 1977.

UNI TED STATES OF AVERI CA
UNI TED STATES COAST GUARD vs.
VMERCHANT MARI NER' S DOCUMENT NO. ( REDACTED) LI CENSE NO. 472381
| ssued to: STEPHEN BACON SM TH

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

2109
STEPHEN BACON SM TH

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 30 Novenber 1976, an Admi nistrative Law Judge
of the United States Coast Guard at San Francisco, California
revoked Appellant's seanman docunents upon finding himguilty of the
charge of possession of a narcotic drug. The specification found
proved all eges that while serving as a Third Assi stant Engi neer on
board the United States SS PRESI DENT JEFFERSON under authority of
t he docunents above captioned, on or about 12 August 1976,
Appel I ant was wongfully in possession of heroin.

At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and each

speci fication

The I nvestigating Oficer introduced in evidence six exhibits
and the testinony of four w tnesses.

I n defense, Appellant offered in evidence one exhibit.

At the end of the hearing, the Judge deferred rendering a
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deci sion. The Judge subsequently concluded that the charge and one
speci fication had been proved and entered an order revoking all
docunents issued to Appell ant.

The entire decision and order was served on 2 Decenber 1976.
Appeal was tinely filed on 29 Decenber 1976.

FI NDI NGS OF FACT

On 12 August 1976, Appellant was serving as Third Assi stant
Engi neer on board the United States SS PRESI DENT JEFFERSON and
acting under authority of his docunents while the ship was at sea.
Appel | ant had been suffering froman inflanmation of the left eye
whi ch he had first reported to the ship's Purser on 7 August. On
10 August Appellant reported to the ship's Master stating that the
condition of his eye was becom ng worse. The Master contacted the
U S. Public Health Service by radio for the recommended treat nent

whi ch was adm nistered. In 12 August the Master again exam ned
Appel l ant's eye and observed that the condition was not only
wor seni ng but had spread to his right eye. 1In addition, the Master

noticed that Appellant appeared groggy, inattentive, incoherent and
that his speech was "fuzzy".

Fol | owi ng the exam nation the Master called a conference of
the departnent heads to discuss Appellant's condition. During the
course of the conference one of the ship's officers brought to the
Master's attention the fact that Appellant had apparently been
havi ng hal | uci nations. The basis for the report was that Appell ant
had wander ed though the passageways the previous ni ght asking
crewren when the next boat was going ashore in the belief that the
vessel was in port. At that tinme the vessel was |located in the
m ddl e of the Pacific Ccean approxi mately 2000 mles west of San
Franci sco. The Master and three of the ship's officers therefore
decided to search Appellant's quarters to determne if he had any
al cohol or other substances which m ght be responsible for his
condition. The Master and the three officers proceeded to
Appel l ant's quarters, knocked and entered inform ng Appellant that
they were going to conduct a search. Appellant nerely replied, "Go
ahead". During the course of the search the Master picked up a
smal | plastic container fromAppellant's desk in which there was a
grayi sh, granul ated substance.
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When the Master picked up the container Appellant becane
excited and stated that the container was not his but had been
|l ying on the table when he had first noved into the quarters a few
nonths earlier. The Master becane suspici ous because of
Appel l ant' s sudden reaction and therefore took the container and
put it in the ship's safe. The Master turned the container over to
the U.S. Custons Departnent in San Francisco the day after his
arrival at the port. The grayish, granulated substance within the
pl asti c contai ner was subsequently identified by the U S. Custons
Laboratory as a mxture of heroin and caffeine known as #3 rock
her oi n.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm nistrative Law Judge. It is contended that:

(1) The evidence is insufficient as a matter of lawto
sustain the finding that Appellant wongfully possessed
heroin or to justify the decision and order of the Judge.

(2) The decision and order of the Judge is excessive.

APPEARANCE: Jarvis, MIller & Brodsky of San Francisco,
California by M. Barrett R Baskin, Esg.

OPI NI ON

Appel l ant asserts that there is insufficient evidence to
either justify the Decision and Order of the Judge or to find as a
matter of |aw that he had been in wongful possession of a narcotic
substance. The facts refute both of Appellant's contentions. The
ship's Master, acconpanied by three officers, had conducted a
search of Appellant's quarters and di scovered a plastic container
W thin which was a substance identified by the U S. Custons
| aboratory in San Francisco as #3 rock heroin. 46 CFR 5.03-3
states that evidence of possession of narcotic drugs is adequate to
support a finding of msconduct. In other words, Appellant's
know edge of the character of the substance found in his quarters,
general ly recogni zed to be an elenent of the charge of possession
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(see U.S. v. Sawyer, 294 F.2d 24(4th CIR 1961)), is
presuned.

Appel I ant contends that the presunption of know edge was
rebutted by his testinony to the effect that the plastic container
had been in his quarters upon his first noving into them and t hat
ot her crewren had access to his quarters. Appellant argues that
the nere presence of the drug in his quarters is insufficient to
constitute possession was exclusive. The court in Jackson v.

United States, 408 F.2d 306 (9th CIR 1969) expl ai ned that
possession is "such dom nion and control as to give power of

di sposal of the drug". The adm ssion that the drug had been in
Appel lant's quarter for several weeks certainly gave Appell ant
dom nion and control. The court in U S. v. Davies, 329

F. Supp. 493 (WD. Pa. 1971) el aborated further and stated that:

It is well established that the requisite possession under the
statutes involved in this case nay be either actual or
constructive...Mreover, neither need be exclusive, but may be
shared with others.

In reference to Appellant's position that his unsubstanti ated
testinony alone was sufficient to rebut the presunption of

knowl edge of the character of the drug, the court in Wng Sun

v. United States, 371 U. S. 471, 83 S.C. 407(1963) declared in
relation to a crimnal charge of possession:

Whenever on trial for a violation of this section the
defendant is shown to have or to have had possession of the
narcoti c drug such possession shall be deened sufficient

evi dence to authorize conviction unless the defendant expl ains

t he possession to the satisfaction of the jury. (Enphasis
added)

Commandant ' s Appeal Decision Nunbers 1906 and 1536 are in
accord. Therefore, Appellant's nerely proceeding with an
unsubstanti ated hypothesis that sone of the crewnren nay have
entered his quarters is insufficient to rebut the presunption of
Appel l ant's knowl edge as the trier of fact retains the duty to
wei gh the credibility of Appellant's story against the
countervailing evidence.
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Appel lant's argunent that his attentive and capabl e
performance should al so serve to rebut any inference of his use or
wrongful possession of drugs may be di sm ssed as Appel | ant was not
performng his duties for 2 days prior to the Master's search of
his quarters. Also, the Master's suspicions regarding Appellant's
possi bl e use of an illegal substance had been initially raised by
Appel lant's | ack of attentiveness and coherence. |In addition,
Appel I ant' s enphasi s upon his physical condition and the
unreliability of the report that he had been observed hal |l uci nating
I's msplaced as these facts are not elenments of the charge. Proof
t hat Appel | ant had been acting in an unusual nmanner would only
constitute additional circunstantial evidence of his use and
possession of an illegal substance but is not essential to show
possession. In the sane way, the absence of any traces of
narcotics in the syringe found in Appellant's quarters only
I ndi cates that the syringe had not been used for the purpose of
I njecting heroin. Finally, Appellant's argunent that the Master
had not seen any needl e track marks upon his arns is irrelevant as
the Master testified that he never | ooked for them

Appel | ant contends that the Decision and Order revoking his
seanman' s docunents i s excessive under the circunmstances. Contrary
to Appellant's apparent belief, the Judge does not have any
discretion to issue an Order less that revocation of all seaman's
docunents followng a finding that Appellant had in fact been in
wrongf ul possession of a narcotic substance. 46 CFR 5.03-4,
entitled, "Ofenses for which revocation of |icenses or docunents
is mandatory." states that:

Whenever a charge of m sconduct by virtue of the possession,
use, sale or association wth narcotic drugs, including
marij uana, or dangerous drugs is found proved, the

adm nistrative | aw judge shall enter an order revoking al

| i censes, certificates and docunents held by such a person
(Enphasi s added) .

The Judge's Order revoking all of Appellant's seaman's docunents
nmust be left to stand.

CONCLUSI ON
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| conclude that substantial and reliable evidence of a
probative nature was presented at the hearing and sustain the
charge of wongful possession of a narcotic drug.

ORDER

The order of the Admi nistrative Law Judge, dated at San
Franci sco, California on 30 Novenber 1976 revoking Appellant's
Merchant Mariner's License No. 472381 and Merchant Mariner's
Docunent No. [ REDACTED]is AFFI RMVED

O W SILER
Admral, U S. Coast Quard

Commandant

Si gned at Washington, D.C., this 18th day of July 1977.
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Prima facie case
possessi on of narcotic as constituting

refutation of, evidence needed
*x*x%%  END OF DECI SI ON NO. 2109 **x***
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