Appeal No. 2081 - Lowell T. BAILEY v. US - 27 October, 1976.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MERI NER' S DOCUMET NO. ( REDACTED)
| ssued to: Lowell T. BAILEY

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

2081
Lowel | T. BAILEY

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 21 June 1971, an Admnistrative Law Judge of
the United States Coast Guard at San Francisco, California,
suspended Appellant's seaman's docunent for six nonths outright
upon finding himguilty of m sconduct. The specifications found
proved all ege that under authority of the docunent above captioned,
Appel | ant :

(1) Wiile serving aboard the SEATRAIN MARYLAND as a
Fi r eman/ Wat er t ender,

(a) on 7 February 1969, wongfully failed to join his
vessel on its departure from Sattahi p, Thail and.

(2) Wiile serving aboard the SS RAPHAEL SEMMES as a
Fi r eman/ Wat er t ender,

(a) on 9 April 1969, Appellant wongfully failed to
join his vessel on its departure from Qui Nhon,
South Viet Nam

(b) on 9 May 1969, Appellant was wongfully absent from
his vessel and duties; and

(c) on 20 June 1969, turned over the last hour of his
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2000 to 2400 port watch to another crew nenber

W t hout authority and was thereafter absent from
his vessel and duties. Appellant then failed to
stand his 0800 to 1200 sea watch on 21 June 1969.

At the hearing, Appellant elected to act as his own
counsel and entered a plea of not guilty to the charge and each
speci fication.

The Investigating Oficer introduced in evidence four
exhibits, including entries taken fromthe | og books of both
vessel s.

I n defense, Appellant offered in evidence his own testi nony.

At the end of the hearing, the Judge reserved decision. He
entered a witten order suspending all docunents, issued to
Appel lant, for a period of six nonths outright on 21 June 1971.

The entire decision and order was served on 22 April 1976.
Appeal was tinely filed on 27 April 1976.

FI NDI NGS OF FACT

On or about April 9, May 9, and June 20, 1969, Appell ant
wongfully failed to stand watch and was wongfully absent from his
vessel and duties while serving aboard the SS RAPHAEL SEMVES. In
addition, on or about 7 February 1969, Appellant wongfully failed
to join his vessel, the SS SEATRAIN MARYLAND, at Satt ahip,

Thai | and.

On 7 Cctober 1969, a hearing was held regardi ng the charge of
m sconduct for the above acts. Follow ng the presentation of
evi dence by the Investigating Oficer and Appellant on that date,
the Adm nistrative Law Judge declared that the hearing would be
continued subject to service of his Decision and Order. The
Deci sion and Order was rendered by the Judge on 21 June 1971. A
report of the hearing, dated 6 Decenber 1971, states that an
attenpted delivery of service of the Decision and Order by
regi stered mail was unsuccesful. The record indicates that
Appel | ant has been enpl oyed as a Fire/Watertender upon a vessel of
the United States since the hearing. Service of the Decision and
O der and surrender of Appellant's docunment was finally effectuated
on 22 April 1976 at Baltinore, Maryl and.

BASES OF APPEAL
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Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is urged that:

(1) the delay of nearly two years between the hearing and
rendering of the Decision and Order nerits a
reconsi deration of the order of suspension for six
nont hs.

APPEARANCE: Appel l ant pro se.

OPI NI ON

The issue to be considered in this appeal is the delay of
nearly two years between the hearing and rendering of the Decision
and Oder. It is noted that a delay of this mangnitude does not
per se constitute groungs for reversal. Each case nust be
individually scrutinized so as to determne any justification for
t he del ay and possi ble prejudice to the Appellant which may have
occurred as a result. In addition, it is vital to ascertain
whet her the inportant renedial function of the hearing has been
frustrated. As it was stated in Conmandant's Appeal Decision No.
1131, an unjustifiably long delay in rendering a deci sion:

"...tends to defeat the renedi al purpose of these proceedi ngs
to act as a deterrent in the immdiate future.”

See al so Commandant's Appeal Decision No. 1912.

The record fails to disclose any explanation for the
inordinate length of tine taken to render the Decision and Order.
46 CFR 5.20-175(c) charges the Judge with delivery of the witten
decision, "at the earliest possible date.” The rendering of a
decision nearly two years after the hearing is held violates both
the letter and spirit of this regulation.

Appel I ant has been prejudiced with respect to his right to
have this matter concluded as quickly as possible. |If the Decision
and Order had been rendered in a reasonable tine follow ng the
hearing, Appellant's suspension would have term nated approxi mately
four years ago. In viewof this fact, it would be grossly unfair
to permt the suspension to begin running from22 April 1976, the
date of actual service.

The remedi al purpose of the hearing is determ ned to have been
defeated by the length of tine involved in rendering the Decision.

Suspendi ng of Appellant's docunent at this |ate date woul d not have
the desired affect of furthering safety at sea.

CONCLUSI ON
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The unexpl ai ned delay in rendering the Decision and Order for
a period of nearly two years has resulted in prejudice to the
Appel l ant and frustration of the renedi al purpose of the hearing.
In addition, a collateral issue which | feel nust be addressed is
the delay of approximtely five years between rendering of the
Deci sion and Order and actual service upon Appellant. The five
year delay in service has no relevance in this particular case as
the sole concern is the failure of the Judge to render his Decision
and Order within a reasonable tine. However, | stress the fact
that a delay in the service of a decision caused solely by a
failure to |l ocate the seasman in question will not operate to
result inits dismssal. This rule is especially applicable if it
is determ ned that the seaman actively avoi ded service.

ORDER

The order of the Adm nistrative Law Judge dated at San
Francisco, California, on 21 June 1971, is VACATED.

O W Siler
Admral, U S. Coast @uard
Conmmandant

Singed at Washington, D. C., this 27th day of COct. 1976.

| NDEX

Adm ni strative Proceedi ngs
remedi al proceedi ngs

Deci si ons of Exam ners
deci sion, delay in rendering
del ay unexpl ai ned

*xxx% END OF DECI SI ON NO. 2081  *****
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